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NOTICE TO ENGLISH PUBLISHERS. 

The anthor cliumE the copyright of this book in Englaoil, on Oomn- 
Law prindples, without regard to a«ts of parliament ; and if the m 
principle of the book itself be true, viz., that no le^lation, in conflict w 
the Common Law, is of any yalidilj, bis claim is a legal one. He forb 
any one to reprint the book without hia consent. 
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NOTE. 

ThU Yolume, it is presumed ij the autior, gives irliat ■will generally I 
considered Batisfaotory evidence, — thougli not all the evidence, — of what tl; 
Common Law trial by jury really is. In a future Tolume, if it should be oalle 
for, it is designed to corroborate (he grounds taken in this ; give a concise vit 
of the English oonstitntion ; show the unconstitnlional character of the eiisfip, 
goTemment in England, and the unconstitutional means by which the trip 
by jury has been broken down in practice ; prove that, neither in England q. 
the United Statea, have le^latures ever been invested by the people with an 
aothority to impair the powers, change the oaths, or (witli few eseeptions 
abridge the jurisdiction, of juries, or select jurors on any other than Commit 
Law principles ; and, consequently, that, in boti countries, legislation is atii 
constitutionally subordinate to the discretion and consciencee of Common La 
juries, in all oases, both civil and criminal, in which juries sit. The sam 
volume will probably also discuss several political and legal questions, whie' 
will naturally assume importance if the trial by jury should be reestablished. 
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TUIAL BY JURY. 



CHAPTER I. 

THE RIGHT OF JURIES TO JUDGE OF THE JUSTICE OF LAWS. 

SECTION I. 

For more than six hundred years — that is, since Mago? 
Carta, in 1215 — there has been no clearer principle of 
Enghsh or American constitutional law, than that, in crimina. 
cases, it is not only the right and duty of juries to judge wha: 
are the facts, what is the law, and what was the moral inten' 
of the accused ; btit thai it is also their right, and their prt 
mary and paramount duty, to Judge of the justice of the law 
and to hold all laws invalid, that are, in their opinion, unjus- 
or oppressive, and all persons guiltless in violating, or resisting 
the earecution of suck laws. 

Unless such be the right and duty of jurors, it is plain that 
instead of juries being a " palladium of liberty "' — a barriei 
against the tyranny and oppression of the government — they 
are reaiiy mere tools in its hands, for carrying into execiitior 
any injustice and oppression it may desire to have executed. 

But for their right to judge of the law, and the justice of 
the law, juries would be no protection to an accused person^ 
even as to matters of fact ; for, if the government can dictate 
to a jury any law whatever, in a criminal case, it can 
certainly dictate to them the laws of evidence. That is, ii 
can dictate what evidence is admissible, and what inadmis- 
sible, and also what force or weight is to be given to thi 
evidence adm,itted. And if the government can thus dictate 
to a jury the laws of evidence, it can not only make it neces 
sary for them to convict on a partial exhibition of the evidence 
rightfully pertaining to the case, but it can even require their 
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to convict on any evidence whatever that it pleases to offe. 
them. 

That the rights and duties of jnrors must necessarily b:. 
such as are here claimed foi them, will he evident when it it 
considered what the trial by jury is, and what is its object, ■ 

" The trial by jury" then, is a ^^ trial by the country " 
that is, by the people — as distinguished from a trial by th^ 
government. 

It was anciently called "trial peril's" — that is, "trial by 
the country." And now, in every criminal trial, the jury an 
told that the accused "has, for trial, put himself upon th* 
country ; which country you (the jury) are." 

The object of this trial " by the country," or by the people 
in preference to a trial by the government, is to guard agains 
every species of oppression by the government. In order t 
effect this end, it is indispensable that the people, or " th- 
country," judge of and determine their own liberties agains 
the government ; instead of the government's judging of an- 
determining its own powers over the people. JIoib is it passibl 
that juries can do anything to protect the liberties of thepeopl 
against the government, if they are not allowed to determin- 
what those liberties are 7 

Any government, that is its own judge of, and determine. 
authoritatively for the people, what are its own powers over th. 
people, is an absolute government of course. It has all th. 
powers that it chooses to exercise. There is no other — or a 
least no more accurate — definition of a despotism than this. 

On the other hand, any people, that judge of, and determin- 
authoritatively for the government, what are their own lihertie- 
against the government, of course retain all the liberties the; 
wish to enjoy. An,d. this is freedom. At least, it is freedoii 
to them; because, although it may be theoretically impec 
feet, it, nevertheless, corresponds to their highest notions o 
freedom. 

To secure this right of the people to judge of their ow. 
liberties against the government, the jurors are taken, (or mut 
be, to make them lawful jurors,) from the body of the people, 6 
lot, or by some process that precludes any previous knowledge 
choice, cb: selection of them, on the part of the governmen' 
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TORIES JUDGES OF THE JUSTICE OF LAWS, ' 

This is done to prevent the government's constitutina; a jury 
uf its own partisans or friends; in other words, to present the 
government's packing a jury, with a view to maintain its own 
laws, and accomplish its own purposes. 

It is supposed that, if twelve men be taken, by lot, from the 
mass of the people, without the possibihty of any previous 
knowledge choice or selection of them, on the part of the 
government the jury will be a fair epitome of " the country " 
at large ind not merely of the party or faction that sustain 
the measures of the government; that substantially all classes 
of opmions prevaiUng among the people, will be represented 
in the jury, and especially that the opponents of the gov- 
ernment, (if the government have any opponents,) will be repre- 
sented there, as well as its friends ; that the classes, who are 
oppressed by the laws of the government, (if any are thus 
oppressed,) wiU have their representatives in the jury, as well 
as those classes, who take sides with the oppressor — that is, 
with the government. 

It is fairly presumable that such a tribunal will agree to no 
conviction except such as substantially the whale country 
would agree to, if they were present, taking part in the trial, 
A trial by such a tribunal is, therefore, in effect, "a trial by 
the country." In its results it probably comes as near to a 
trial by the whole country, as any trial that it is practicable 
to have, without too great inconvenience and expense. And 
as unanimity is required for a conviction, it follows that no 
one can be convicted, except for the violation of such laws as 
substantially the whole country wish to have maintained. 
The government can enforce none of its laws, (by punishing 
ofTenders, throngh the verdicts of juries,) except such as sub- 
stantially the whole people wish to have enforced. The gov- 
ernment, therefore, consistently with the trial by jury, can 
exercise no powers over the people, (or, what is the same 
thing, over the accused person, who represents the rights of 
the people,) except such as substantially the whole people 
of the country consent that it may exercise. In such a trial, 
therefore, " the country," or the people, judge of and determine 
theii own liberties against the government, instead of the 
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o TRIAL BY JURY. 

government's judgitjg of and determining its own powers over 
the people. 

But ali this " trial by the country " would be no trial at all 
" liy the country," but only a trial by the government, if the 
government could either declare who may, and who may not; 
be jurors, or could dictate to the jury anything whatever, 
either of law or evidence; that is of the essence of the trial. 

If the government may decide who may, and who may not, 
be jnrors, it will of conrse select only its partisans, and those 
friendly to its measures. It may not only prescribe who may, 
and who may not, be eligible to be drawn as jurors ; bnt it may 
also question each person drawn as a juror, as to his senti- 
ments in regard to the particular law involved in each trial, 
before suffering him to be sworn on the panel; and exclude 
him if he be found unfavorable to the maintenance of such a 
law.* 

So, also, if the government may dictate to the jury what 
latcs they are to enforce, it is no longer a " trial by the country," 

•lb slioH that this gupposItJOH is not aa estiavagiuit one, it maj be mentioned that 
(onrta hsTO repestcdly questioned jurora to ttsoertain whether they were prejndioed 
agaitist tht gmiemment — that is, whether they were in feror of, or opposed to, anch laws 
of ttegovemnientaswere to be pnt in issue ia the then pending trial. This was done 
Xin 1R51) in the United Slates Diatriot Court for the Uiatriot of Massaehufetta, by Pelej 
Spragne, the United States distriet jndge, in empanelling three several juries for 
the trials of Soott, Ilajden, and Morris, charged with having aided in the rescue of t. 
fugitive slave from the cnalody of the United States deputy marshal. This judge 
oauac-i the following qnestion to be propounded to all the jurors separately ; and thoso 
who answered unfavorably for the pnrpoaoB of the government, were eielnded liom the 

" Da you hold any opinions upon the snhjeot of the i^igitive Slave law, so called, 
which nillinduoe you to refuse to eonviet a person in.licted under it. if the fecta Bet 
forth m the indiitment, aad camlittiti'ag the cffen.ce, are proved agiunst hun and the 
court direct yon timtthe law is conatitntional 1 " 

The reason of (his qneation was, that "the Fuptivo Slaye Law, so called," was so 
obnoiioua to a lai^e portion of the people, as to render a oonviotion under it hopelcsa, 
if the jurors were talten mdiscriminately from among the people. 

A similar qaesKon was soou afterwanis propounded to tJie persona drawn as jurora in 
the United States Circui Court for the District of Massachusetts, by Benjamin E. 
Cutti.i, one of the Juatiees of the Supreme Court of the United States, m empanelling 
a ju.' J for the trial of the afores^d Morris on the chaige before mentioned ; and those 
who lid not answer the question favorably for the government wore again eialuded 
&om the panel. 

It haa also been an habitual practice with the Supreme Court of Massaohnsctta, in 
efflpanelling juries Ibr the trial of a^(d offences, to ioqoiro of the peisons drawn w 
jurors whether liiey had any wmaineiitiotu scruples a^idnet finding verdicts of gniltf 
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JURIES JUDGES OP THE JOSTICE OF LAWS. 1* 

but a trial by the government; because the jury then try the 
accused, not by any standard of their own — not by thtir 
own judgments of their rightful liberties — but by a standard 
dictated to ihem by the government. And the standard, thus 
dictated by the government, becomes the measure of the pea-' 
pie's liberties. If the government dictate the standard of tri:i!, 
it of course dictates the results of the trial. And such a trial 
is no trial by the country, but only a trial by the government ; 
and in it the government determines what are its own power:s 
over the people, instead of the people's defermining what art: 
their own liberties against the government. In short, if the 
jury have no right to judge of the justice of a law of the gov- 
ernment, they plainly can do nothing to protect the people 
against the oppressions of the government; for there are no 
oppressions which the government may not authorize by law. 
The jury are also to judge whether the laws are rightly ex- 
pounded to them by the court. Unless they judge on this 
ppint, they do nothing to protect their Uberties against the 
oppressions that are capable of being practised under cover of 
a corrupt exposition of the laws. If the judiciary can authori- 
tatively dictate to a jury any exposition of the law, they can 
dictate to them the law itself, and such laws as they please; 
because laws are, in practice, one thing or another, according 
■ as they are expounded. 
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If that be the true principle of the trial by jury, the trial is atterlj worttileBs as a 
Beeurity to liberty. The Ciai rnight, with perfect safety to his authority, introdaee the 
trial by jury into Rnaaia, if he oould but be pennitted to Eeleot his jurors from those 
who were ready to naintidn his laws, without regard to their injustice. 

This eiajnple is sufficient to show that the rery pith of the trial by jury, as a eafe- 
gofttd to liberty, eonaists in the jurors being faien indisoriminately from the whole 
people, and in their right to hold invalid all laws whioh they ttiink unjust. 
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10 TRIAL BT JURT. 

The jury must also judge whether there really be any suc> 
law, (be it good or bad,) as the accused is charged witl 
having transgressed. Unless they judge on this point, th 
people are liable lo have their liberties taken from them b- 
brute force, without any law at all. 

The jury must also judge of the laws of evidence. If th 
government can dictate to a jury the laws of evidence, it cai 
not only shut out any evidence it pleases, tending to vindical 
the accused, but it can require that any evidence whatevei 
that it pleases to offer, be held as conclusive proof of an 
oifence whatever which the government chooses to allege. 

It is manifest, therefore, that the jury must judge of and tr 
the whole case, and every part and parcel of the case, frc 
of any dictation or authority on the part of the governmen' 
They must judge of the existence of the law ; of the tru 
exposition of the law ; of the justice of the law ; and of th 
admissibihty and weight of all the evidence offered ; otherwis 
the government will have everything its own way; the jur; 
will be.mere puppets in the hands of the government; and th 
trial will be, in reahty, a trial by the government, and not ■ 
"trial by the country." By such trials the government wil 
determine its own powers over the people, instead of the pec 
pie's determining iheir own liberties against the government 
and it will be an entire delusion to talk, as for centuries w 
have done, of the trial by jury, as a "palladium of liberty,' 
or as any protection to the people against the oppression an' 
tyranny of the government. 

The question, then, between trial by jury, as thus describeci 
and trial by the government, is simply a question betwee. 
liberty and despotism. The authority to judge what are th 
powers of the government, and what the liberties of the people 
must necessarily be vested in one or the other of the partie 
themselves — the goveraraent, or the people ; because there i 
no third party to whom it can be entrusted. If the auihorit- 
be vested in the government, the government is t 
the people have no liberties except such as the goi 
sees fit to indulge Ihera with. If, on the other hand, tha 
authority be vested in the people, then the people have al 
liberties, (as against the government,) except such as substau 



Hostoi=,GoOgIf 



JURIES JUDGES OF THE JUSTICE OF LAWS. 11 

tially the whole people (through a jury) choose to disclaim; 
and the government can exercise no po-tt'er except such as 
substantially the whole people (through a jury) consent thit 
it may exercise. 



The force and justice of tfie preceding argument cannot be 
evaded by saying that the government is chosen by the people; 
that, in theory, it represents the people; that it is designed to 
do the will of the people; that its members are all sworn to 
observe the fundamental or constitutional law instituted by 
the people ; that its acts are therefore entitled to be considered 
the acts of the people; and that tD_a]low a jury, representing 
the people, to invalidate the acts ui the. government, would 
therefore be arraying the people against themselves. 

There are two answers to such an argument. 

One answer is, that, in a representative government, there 
is no absurdity or contradiction, nor any arraying of the people 
against themselves, in requiring that the statutes or enactments 
of the government shall pass the ordeal of auy number of sep- 
arate tribunals, before- it shall be determined that they are to 
have the force of laws. Our American constitutions have 
provided five of these separate tribunals, to wit, representatives, 
senate, executive,* jury, and judges ; and have made it neces- 
sary that each enactment shall pass the ordeal of all these 
separate tribunals, before its autiiority can be established by 
the punishment of those who choose to transgress it. And 
there is no more absurdity or inconsisfency in making a jury 
one of these several tribunals, than there is in making the rep- 
resentatives, or the senate, or the executive, or the judges, one 
of them. There is no more absurdity in giving a jury a veto 
upon the laws, than there is in giving a veto to each of these 
other tribunals. The people are no more arrayed against 
themselves, when a jury puts its veto upon a statute, which 
the other tribunals have sanctioned, than they are when the 

■ The esocutive hag a, qualified ye(o npon the passage of laws, in most of our eovem- 
moDM, and an ahaoluta veto, in all of them, upon the elocution of any laws which he 
deems unconEtitutioDai; beeaose his oath tu support Uie conatitntion (as ha uudetstaads 
it) forbids him to eieBul« an; law thai be deema uunonditnlionaL 
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IS TRIAL BY JURY. 

same veto is exercised by the representatives, the senate, the 
executive, or the judges. 

Jijt another answer to the argument that the people are 
arrayed against themselves, when a jury hold an enactment 
of the government invalid, is, that the government, and all tHe 
departments of the government, are merely ike servants ana 
agents of the people; not invested with arbitrary or absolute 
authority to bind the people, but required to submit all theii 
enactments to the judgment of a tribunal more faifly repre- 
senting the whole people, before they carry them into exe- 
cution, by punishing any individual for transgressing them. 
If the government were not thus required to submit theii 
enactments to the judgment of "the country," before exe 
culing them upon individuals — if, in other words, the peopk 
had reserved to themselves no veto upon the acts of the gov 
ernment, the government, instead of being a mere servan 
and agent of the people, would be an absolute despot over thi 
people. It would have all power in its own hands ; becausf 
the power to punish carries all other powers with it. A 
power that can, of itself, and by its own authority, punisV 
disobedience, can compel obedience and submission, and h 
above all responsibility for the character of its laws. Ir 
short, it is a despotism. 

And it is of no consequence to inquire how a governmen 
came by this power to punish, whether by prescription, b> 
inheritance, by usurpation, or by delegation from the people' 
If it have noio but got it, the government is absolute. 

It is plain, therefore, that if the people have invested thi 
government with power to make laws that absolutely him' 
the people, and to punish the people for transgressing ihosi: 
laws, the people have surrendered their liberties unreservedljp 
into the hands of the government. 

It is of no avail to say, in answer to this view of the case_ 
that in surrendering their liberties into the hands of the gov 
ernment, the people took an oath from the government, that i' 
wonld exercise its power within certain constitutional limits ; foi 
when did oaths ever restrain a government that was oiherwisc 
unrestrained'! Or when did a government fail to determine 
Uiat all its acts were within the constitutional and authoiized 
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JURIES JUDGES OF THE JUSTICE OF LAWS. Id 

limils of its power, if it were permitted to determine that 
qoesiion for itself? 

Neither is it of any avail to say, that, if the government 
abuse its power, and enact unjust and oppressive laws, the 
goveniment may be changed by the influence of discussion, 
and the exercise of the right of suffrage. Discussion can do 
nothing to prevent the enactment, or procure the repeal, of 
unjust laws, unless it be understood that the discussion is to 
be followed by resistance. Tyrants care nothing for discus- 
sions that are to end only in discussion. Discussions, which 
do not interfere with the enforcement of their laws, are but 
idle wind to them. Suffrage is equally powerless and unre- 
liable. It can be exercised only periodically ; and the tyranny 
must at least be borne until the time for suffrage comes. Be 
sides, when the suffrage is exercised, it gives no guaranty foi 
the repeal of existing laws that are oppressive, and no security 
against the enactment of new ones that are equally so. The 
second body of legislators are Uable and likely to he just a; 
tyrannical as the first. If it be said that the second body 
may be chosen for their integrity, the answer is, that the firs 
were chosen for that very reason, and yet proved tyrants 
The second will be exposed to the same temptations as tb 
first, and will be just as likely to prove tyrannical. Wh- 
ever heard that succeeding legislatures were, on the whole 
more honest than those that preceded themf What is the^ 
in thenatureof men or things to make them sol If it besai. 
that the first body were chosen from motives of injustice, tha 
fact proves that there is a portion of society who desire t. 
establish injustice ; and if they were powerful or artful enougl 
to procure the election of their instruments to compose th. 
first legislature, they will be likely to be powerful or artfu 
enough to procure the election of the same or similar instri! 
ments to compose the second. The right of suffrage, therefore 
and even a change of legislators, guarantees no change of legis 
lation — certainly no change for the better. Even if a chang 
for the better actually comes, it comes too late, because it come 
only after more or less injustice has been irreparably done. 

But, at best, the right of suffrage can be exercised only pc 
jiodically ; and between the periods the legislators are wholl 
3 
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irresponsibte. No despot was ever more entirely irresponsiWe 
than are republican legislators (Jiiring the period for which 
they are chosen. They can neither be removed from their 
office, nor called to account while in their office, nor pnnished 
after they leave their office, be their tyranny what it may. 
Moreover, the jndicial and executive departments of the gov- 
ernment are equally irresponsible to the per/pk, and are only 
responsible, (by impeachment, and dependence for their sala- 
ries), to these irresponsible legislators. This dependence of 
the judiciary and executive upon the legislature is a guaranty 
that they will always sanction and execute its laws, whether 
just or unjust. Thns the legislators hold the whole power 
of the government in their hands, and are at the same time 
utterly irresponsible for the manner in which they use it. 

If, now, this government, (the three branches thus really 
nniled in one), can determine the validity of, and enforce, its 
own laws, it is, for the time being, entirely absdul^ and 
wholly irresponsible to the people. 

But this is not all. These legislators, and this government, 
so irresponsible while in power, can perpetuate their power 
at pleasure, if they can determine what legislation is anthor- 
italive upon the people, and can enforce obedience to it ; for 
they can not only declare their power perpetual, but they can 
enforce submission to all legislation that is necessary to secure 
its perpetuity. They can, for example, prohibit all discussion 
of the rightfulness of their authority ; forbid the use of the suf- 
frage; prevent the election of any successors; disarm, plunder, 
imprison, and even kill all who refuse submission. If, there- 
fore, the government (all departments united) be absolute for a 
day — that is, if it can, for a day, enforce obedience to its own 
laws — it can, in that day, secure its power for all lime — like 
the queen, who wished to reign but for a day, but. in that day 
caused the king, her husband, to be slain, and usurped his throne. 

Nor will it avail to say that such acts would be unconstitu- 
tional, and that unconstitutional acts may be lawfully resisted; 
for everything a government pleases to do will, of course, be 
determined to be constitutional, if the government itself be per- 
mitted to determine the question of the constilutionahty of its 
own acts. Those who are capable of tyranny, are capable of 
perjury to sustain it. 



Hostoi=,GoOgIf 



JURIES JCBGES OF THE JUSTICE OF LAWS. 1& 

The conclusion, therefore, is, that any goTemraent, thai call, 
for a day, enforce its own laws, withonl appealing to the peo. 
pie, (or to a tribunal fairly representing the people,) for Iheir 



consent, is, in theory, an absoiute government, ir 
the people, and can perpetuate its power al pleasui*. 

The trial by jury is based upon a recognition of this prin 
ciple. and therefore forbids the government to execute any of 
its laws, by punishing violators, in any case whatever, with 
out first getting the consent of " the country," or the people 
through a jury. In this way, the people, at all times, holi 
their liberties in theit own hands, and never surrender them 
even for a moment, into the hands of the government. 

The trial by jury, then, gives to any and every individua 
the liberty, at any time, to disregard or resist any law what 
ever of the government, it he be wilUng to submit to th 
decision of a jury, the questions, whether the law be mtrm 
sically just and obligatory ! and whether his conduct, m disre 
carding or resisting it, were right in itself! And any law 
which does not, in such trial, obtain the unanimous sanctio 
of twelve men, taken at random from the people, and judgm 
according to the standard of justice in their own minds, frc 
from all dictation and auUiority of the government, ma 
' be transgressed and resisted with impunity, by whomsoev. 
pleases to transgress or resist it.* 

The trial by jury authorizes all this, or it is a sham ar 
a hoax, utterly worthless for protecting the people again 
oppression. If it do not authorize an individnal to resist tl 
first and least act of injustice or tyranny, on the part ol t. 
govemment, it does not authorize him to resist the last and I. 
greatest. If it do.not authorize individuals to nip tyranny 
the bud, it does not authorize them to cut it down when 
branches are filled with the ripe fruit, of plnnder ai 
oppression. . . 

Those who deny the right of a jury to protect an mdividi 
in resisting an nnjust law of the government, deny him 
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16 TRIAL BY JlfRY. 

legal defence whatsoever against oppression. The right' of 
revolution, which tyrants, in moclEery, accord to mankind, k 
no legaln^hi muler a government; it is only a natural righi 
to overturn a government. The government itself never 
acknowledges this right. And the right ia practically estab- 
lished only when and becanse the government no longer exists 
to call it in question. The right, therefore, can he exercised 
with impunity, only when it is eiercised victorionsly. All 
unsuccessful attempts at revolution, however justifiable in 
themselves, are punished as treason, if the government be 
permitted to judge of the treason. The government itself 
never admits the injustice of its laws, as a legal defence for 
those who have attempted a revolution, and failed. The right 
of revolution, therefore, is a right of no practical value, except 
for those who are stronger than the government. So Jopg, 
therefore, as the oppressions of a government are kept within 
such limits as simply not to exasperate against it a power 
greater than its own, the right of revolution cannot be 
appealed to, and is therefore inapphcable to the case. This 
affords a wide field for tyranny; and if a jury cannot here 
intervene, the oppressed are utterly defenceless. 

It is manifest that the only security against the tyranny of 
the government lies in forcible resistance to the execution of 
the injustice; because the injustice will certainly be executed, 
uiUess it be forcibly resisted. And if it be but suffered to be 
executed, it must then be borne; for the government never 
makes compensation for its own wrongs. 

Since, then, this forcible resistance to the injustice of the 
government is the only possible means of preserving liberty, 
it is indispensable to all legal liberty that this resistance 
should be legalized. It is perfectly self-evident that where 
there is no legal right to resist the oppression of the govern- 
ment, there can be no legal liberty. And here it is all-impor- 
tant to notice, that, practically speaking, there can be no legal 
right to resist the oppressions of the government, unless there 
be some legal tribunal, other than the government, and wholly 
independent of, and above, the government, to judge between 
the government and those who resist its oppressions; in other 
words, to judge what laws of the government are to be 
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obeyed, and what may be resisted and held for nought. TTi; 
only tribunal known to our laws, for this purpose, is a jury 
If a jury liape not the right to judge between the governmen 
and those who disobey its laws, and resist its oppressions, th. 
government is absolute, and the people, legaiiy tpfioking, an 
slaves. Like manv other slaves they may have sufiicien 
courage and strength to keep their masteis somewhat k 
check ; but they are nevertheless known to the law only a 
slaves. 

That this right ot resistance was recognized i-s a commoi 
law right, when the ancipnt and genuine trial bj jury was n 
force, is not only proved by the nature of the trial itself, bu 
is acknowledged by history.* 

This right of resistance is recognized by the constitution oi 
the United States, as a strictly legal and constitutional right 
It is so recognized, first by the provision that " the trial of al 
crimes, except in cases of impeachment, shall be by jury " - 
that is, by the country — and not by the government; sec 
ondly, by the provision that " the right of the people to keei 
and bear arms shall not be infringed." This constitutions 
security for " the right to keep and bear arms," implies th 
right louse them — as much asa constitutional security fc 
the right to buy and keep food would have implied the righ 
to eat it. The constitution, therefore, takes it for granted tha 



* Hailam siya, *■ The relation eJtablisliBd betweeB a. Inti ».xA bis raseal bj the feud' 
toDHie, far from containing prineiplca of any aervile aiid implioit obedienoe, permitlf 
tha compafit to bo diesolted in case of its violation by either party. This extended e 
muoh to the sovereign as to inferior lords. " " If a rassal waa ^grieved, and ■ 
jnstiee waa demed him, he sent a defiance, that is, a renanoLotJon of fealty to tha kuif 
and vis entitled to enftiTte ledrcss at the point of ias snotd. It then became a conte; 
<if strength as between two independent po(enU.t<!3, and msa lerminated bytieatj 
advantageous or oiherwise, aocoiding to *he foitnne of war. » * There remaine 
ithe original principle, that ^legianee depended conditionally upon good treatment, an 

was tiua, we may he sure, left for eitreme necesaity, or thought to require a lonj 
enduring forbearance. In modern times, a king, Gompelled by his subjaota' swords i 

recogration of such a right as that of insuFrection has been justly deemed inoonsister- 
wiVn eke majesty of law. But ruder ages had ruder senlioienta. Force was neoesair 
to topel force ; and men accustomed to see the kiuE's authority defied by a private rio' 
were not much shocked when it was related in defence of public ireedom." — 'i Miiif- 
JlfO, 210-2. 

,2* 
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the people will judge of the conduct of the government, and 
that, as they have the right, they will also have the sense, to 
use arms, whenever the necessity of the case justifies it. And 
it is a sufficient and legal defence for a person accused of 
using arms against the government, if he can show, to the 
satisfaction of a jury, or even any one of a jury, that the law 
he resisted was an unjust one. 

In the American State constitutions also, this right of resist- 
ance to the oppressions of the government is recognized, in 
various ways, as a natural, legal, and constitutional right. Iti 
the first place, it is so recognized by provisions estabhshing 
the trial by jury; thus requiring that accused persons shall be 
tried by " the country," instead of the government. In the 
second place, it is recognized by many of them, as, for 
example, those of Massachusetts, Maine, Vermont, Connect- 
icut, Pennsyivania, Ohio, Indiana, Michigan, Kentucky, Ten- 
nessee, Arkansas, Mississippi, Alabama, and Florida, by 
provisions expressly declaring that the people shall have the 
right to bear arms. In many of them also, as, for example, 
those of Maine, New Hampshire, Vermont, Massachusetts, 
New Jersey, Pennsylvania, Delaware, Ohio, Indiana, Illinois, 
Florida, Iowa, and Arkansas, by provisions, in their bills of 
rights, declaring that men have a natural, inherent, and 
inalienable right of "defending their Uves and liberties." 
This, of course, means that they have a right to defend them 
against any injustice on the part of the gmerwment^ and not 
merely on the part of private individuals; because the object 
of all bills of rights is to assert the rights of individuals and 
the people, as against the government, and not as against 
private persons. It would be a matter of ridiculous superero- 
gation to assert, in a constitution of government, the natural 
right of men to defend their lives and liberties against private 
trespassers. 

Many of these bills of rights also assert the natural right 
. of all men to protect their property — that is, to protect it 
against the government. It would be unnecessary and silly 
indeed to assert, in a constitution of government, the natural 
tight of individuals to protect their property against thieves 
and robbers. 
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The constitutions of New Hampshire and Tennessee also 
declare that " The doctrine of non-resistance against arbitrary- 
power and oppression is absurd, slavish, and destructive of 
the good and happiness of mankind." 

The legal effect of these constitutional recognitions of the 
right of individuals to defend their property, liberties, and lives, 
against the government, is to legalize resistance to all injustice 
and oppression, of every name and nature whatsoever, on the 
part of the government. 

But for this right of resistance, on the part of the people, 
all governments would become tyrannical to a degree of which 
few people are aware. Constitutions are utterly worthless to 
restrain the tyranny of governments, unless it be understood 
that the people wi!l, by force, compel the government to keep 
within the constitutional Hmits. Practically speaking, no 
government knows any limits to its power, except the 
endurance of the people. But that the people are stronger 
than the government, and will resist in extreme cases, onr gov- 
ernments would be little or nothing else than organized systems 
of plunder and oppression. All, or nearly all, the advantage 
there is in fixing any constitutional limits to the power of a 
government, is simply to give notice to the government of the 
point at which it will meet with resistance. If the people are 
then as good as their word, they may keep the government 
within the bounds they have set for it ; otherwise it will disre- 
gard them — as is proved by the example of all our American 
governments, in which the constitutions have all become obso- 
lete, at the moment of their adoption, for nearly or quite all 
purposes except the appointment of officers, who at once 
become practically absolute, except so far as they are restramed 
by the fear of popular resistance. 

The bounds set to the power of the government, by the trial 
by jury, as will hereafter be shown, are these — that the gov- 
ernment shall never touch the property, person, or natural or 
civil rights of an individual, against his consent, (except for 
the purpose of bringing them before a jury for trial,) unless in 
pursuance and execidion of a judgment, or decree, rendered 
by a jury in each individual case, upon such evidence, and 
such law, as are satisfactory to their own understandings and 
consciences, irrespective of all legislation of the government. 



<«l<,i:,G00gIf 



CHAPTER 11. 

THE TRIAL BY JURY, AS DEFINED BY MAGNA CARTA. 

That the trial by jury is all that has been claimed for it in 
the preceding chapter, is proved both by the history and the 
language of the Great Charier of English Liberties, to which 
we are lo look for a true definition of the trial by jury, and 
of which the guaranty for that trial is the vital, and most 
memorable, part. 

SECTION 1. 

The History of Magna Carta. 

In order to judge of the object and meaning of that chapter 
of Magna Carta which secures the trial by jury, it is to be 
borne in mind that, at tbe time of Magna Carta, the king (with 
exceptions immaterial to this discussion, but which will appear 
hereafter) was, constitutionally, the entire government; the 
sole legisUUive. judicial, and executive power of the nation. 
The executive and judicial officers were merely his servants, 
appointed by him, and removable at his pleasure. In addition 
(0 this, " the king himself often sat in his court, which always 
attended his person. He there heard causes, and pronounced 
judgment ; and though he was assisted by the advice of other 
members, it is not to be imagined that a decision coiild be 
obtained contrary to his inciination or opinion."* Judges 
were in those days, and afterwards, such abject servants of 
the king, that "we find that King Edward I. (1272 to 1307) 
fined and imprisoned his judges, in the same manner as Alfred 
the Great, among the Saxons, had done before him, by the 
sole exercise of his authority."f 

• I Hume, Appendix 2. f Crobbe's Hiatorj of tlie English Law, 236, 
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Parliament, so far as ihere was a parliament, was a mere 
coniicU of the king.* It assembled only at the pleasure of the 
king; sat only during his pleasure; and when sitting had no 
power, so far as general legislation was concerned, beyond, 
that of simply advising- the king. The only legislation to 
which iheir assent was cons titn I ionally necessary, was demands 
for money and military services for extraordinary occasions. 
Even iMagna Carta itself makes no provisions whatever for 
any parliaments, except when the king should want means to 
carry on war, or to meet some other ewlram^dinary necessity.f 
He luid no need of parliaments to raise taxes for the ordinary 
purposes of government ; for his revenues from the rents of the 
crown lands and other sources, were ample for all except 
extraofdinary occasions. Parliaments, too, when assembled, 
consisted only of bishops, barons, and other great men of the 
kingdom, unless Ihe king chose to invite others.J There was 
no House of Commons at that time, and the people had no 
right to be heard, unless as petitioners.^ 



* Cote aaja, " The king of England is armed with divera councils, one whereof is 
called cammanE concUium, (the oonunon oonncil,) and that is the oonrt of parJisment^ 
Bjid so it is Ugaily called in writs and judioiat prooeedings commune coadliuia regm 
A»gliit, (the oommon eounoil of the kmgdom of England.) And another is oalled 
rnagnuia mncUmm, (great council;) this is BumeUmea applied to the npper house of 
parliament, and sumetimee, oot of parliament time, to the peers of the realm, lorda of 
parliament, nbo are called magnum amdtium regit, (the great council of the king;) 
• • Thirdly, (as everj man knoweth,) the king hatli a privj oouneii for mattera of 
state. * * Tbe fourth council of the king are hia judges for law mattera." 

1 Coif'i In>:tiliaes, 110 a. 

t The Great Charier of Henrj III., (12Hi and 122S,) confirmed by Edward 1., (1297,) 
makes ho pmvisloa wiaterer for, or mention of, a par/iament, unless t6e provi'sion, 
(Oh. 37,) that « Escuage, (a militarj contribution,) from henoeforth shall be taken like 
as it WB3 wuBt to he in the time of King Henry our grandfcther," mean that a parUa- 
roent aliall be aummoned for that pnrpoae. 

t The Magna Carta of John, (Ih. 17 and 18,) defines thoaa who were entiUed to bo 
aammoned tu parliament, lo wit, " The Archbishops, Bishops, Ahbota, Earls, and Great 
Barons of the Realm, * • and all others who hold of us in chief." Those who held 
land of the king in !■&>/ included none below the rank of knights. 

5 The parliaments of that lime were, donbtless, such as Carlyle dcsorihes them, when 
he says, " The parliament was at first a most simple assemblage, quite oognata lo the 
Bitnation; that Red IVilliam, or whoever had taken on hun the terrible laak of being 
King of England, was wont to mvite, oflenost about Christmas lime, hia subordinate 
Kinglets, Rorons as be called them, to give him the pleasure of their company for a 
week or two ; there, in earnest conference all mommg, in freer talk over Chrlstmaa 
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Even when laws were made at the time of a parliament, 
they were made in the name of the king alone. Sometime 
it was inserted in the laws, that they were made with th* 
consettt or adoice of the bishops, barons, and others assem 
bled ; bnt often this was omitted. Their consent or advici 
was evidently a matter of no legal importance to the enact 
ment or validity of the laws, but only inserted, when insertet 
at all, with a view of obtaining a more willing submissioi 
to them on the part of the people. The style of enacimen 
generally was, eilher " The King wills and commands," o 
some other form significant of the sole legislative authorit 
of the king. The king could pass laws at any time when i 
pleased him. The presence of a parliament was wholly un 
necessary. Hume says, ' ■ It is asserted by Sir Harry Spelmat 
as an undoubted fact, that, during the reigns of the Norma 
princes, every order of the king, issued with the consent of hi 
privy council, had the full force of law." * And other autho. 
jties abundantly corroborate this assertion.f 

The king was, therefore, constitutionally the governmeni 
and the only legal limitation upon his power seems to hav 
been simply the Common Law, nsually called " the law of t! 
land," which he was bound by oath to maintain; (which oal 
had about the same practical value as similar oaths ha- 
always had.) This "law of the land" seems not to ha- 
been regarded at all by many of the kings, except so fr- - 



they found it convenient 



I do so, or were constrained 



observe it by the fear of arousing resistance. But as all peop 
are slow in making resistance, oppression and usurpation oft. 
reached a great height; and, in the case of John, they h^ 
become so intolerable as to enlist the nation almost umversal 
against him; and he was reduced to the necessity of cot 
plying with any terms the barons saw fit to dictate to hi 
It was under these circumstances, that the Great Charter 

ebeer all e-oning, in some big roynl hall of Westminster, WmohcsWr, or whereve 
miRht be, with log fi«n, huge ronniis of roast and hoiled, not lacking malma^ 
other geMrofl! liquor, they took Oflnnaol oouoeraing tha ardaoua matters of 
kingdom." 

• Hume, Appendix E. 

■(This point will be moro fully sEtiiblishcd icreoflar. 
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English Liberties was granted. The barons of England, sus- 
tained by the common people, having their king in their 
power, compelled him, as the price of his throne, to pledge 
himself that he would punish no freeman for a violation of 
any of his laws, nnless with the consent of the peers — that ' 
is, tile equals — of the accused. 

Thf; question here arises, Whether the barons and people 
intended that those peers (the jury) should he mere puppets 
iti the hands of the king, exercising no opinion of their own 
Rs to the intrinsic merits of the accusations they should try, or 
the /»s((ce of the laws they should be called on io enforce? 
^Vhcthcr those haughty and victorious barons, when they had 
their tyrant king at their feet, gave back to him his throne, 
with full power to enact any tyrannical laws he might please, 
reserving only to a jury ("the country") the contemptible 
and servile privilege of ascertaining, (under the dictation of 
the king, or his judges, as to the laws of evidence), the 
shnple/aci whether those laws had been transgressed 7 Was 
this the only restraint, which, when they had all power in 
their hands, they placed upon the tyranny of a king, whose 
oppressions they had risen in arms to resist? Was it to obtain 
such a charier as that, that the whole nation had united, as it 
were, like one man, against their king? Was it on such a 
charier that they intended to rely, for all future time, for the 
security of their liberties? No. They were engaged in no 
such senseless work as that. On the contrary, when they 
required him to renounce forever the power to punish any 
freeman, unless by the consent of his peers, they intended 
those peers should judge of, and try, the whole case on its 
merits, independently of all arbitrary legislation, or judicial 
atuhority, on the part of ihe king. In this way they took the 
liberties of each individuai — and thus the liberties of the 
whole people — entirely out of the hands of the king, and out 
of Ihe power of his laws, and placed them in the keeping of 
the people themselves. And this it was that made the trial 
by jury the palladium of their liberties. 

The trial by jury, be it observed, was the only real barrier 
interposed by them against absolute despotism. Could this 
trial, then, have been such an entire farce as it necessarily 
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must have been, if the jury had had no power to judge of th 
justice of (he laws the people were required to obey? Did i 
not rather imply that the jury were to judge independenil 
and fearlessly as to everything involved in the charge, am 
especially as to its intrinsic justice, and thereon give thei 
decision, (unbiased by any legislation of the king,) whethe 
the accused might be punished 1 The reason of the thing, n 
less than the historical celebrity of the events, as securing th 
liberties of the people, and the veneratioQ with which the tria 
by jury has continued to be regarded, notwiihstanding it 
essence and vitality have been almost entirely extracted froii 
it in practice, would settle the question, if other evidences hai 
left the matter in doubt. 

Besides, if his laws were to be authoritative with the jury 
why should John indignantly refuse, as at first he did, U 
grant the charter, (and finally grant it only when brought ti 
the last extremity,) on the ground that it deprived him of al 
power, and left him only the name of a king? He evident!; 
understood that the juries were to veto his laws, and paralyz^ 
his power, at discretion, by forming their own opinions as ti 
the true character of the oflcnces they were to try, and th< 
laws they were to be called on to enforce; and that "M. 
kiiif^ wills and conrnurnds" was to have no weight with then 
contrary to their own judgments of what was intruisicallj 
right* 

The barons and people having obtained by the charter al 
the liberties they had demanded of the king, it was furthe. 



• It ia plain that the- ting and all his partisans looked npon the ohailor as nttert- 
prostrating the king's legislative supremacy before the disurelion of juries. When th. 
sohedule of iiberdea demanded by the baroos waa shomi to him, (of whlob tlie trial bj 
jni7 was the most important, beoanso it was the only one that ptotoeted all the rest,; 
"the king, felling into a riolent passion, asked. Why the banma did tun mih Ihae ex 
odionj demawl hk MngdoiK? * • and with a soimm oo/Ji protesled, thai ht imvld nan- 
groBt tuck tibaues bs vxmld make Mmsdf a slave." • • Bnt afterwards, "seeing him 
self deserted, and fearing Oiey would seize his caatles, he sent the Eail of Pembroke 
uid other (aithful meaEengera to them, to let them know ht landd grmt iheia the lam 
and liberties thiy dfsind." » " But after the charter had been granted, J' the king's 
mercenary foldiers, desiring war mure than peaoe, were by their leaders oonlinuallj 
whispering in his ears, ihid he was now no logger king, *ia ihi scorn of aher pHnrcs ; and 
thai U ims more eligible to be na king, than such a one as hi." » » Ue appUed " to the 
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provided by the charter itself that twenty-five barons should 
be appointed by the barons, out of their number, to keep special 
vigilance in the kingdom to see that the charter was observed, 
with authority to maJte war upon the Idng in case of its vio- 
lation. The king also, by the charter, so far absolved all 
the people of the kingdom from their allegiance to him, as to 
authorize and require them to swear to obey the twenty-five 
barons, in case they should make war upon the king for in- 
fringement of the charter. It was then thought by the barons 
and people, that something siibstanliai had been done for the 
security of their liberties. 

This charter, in its most essential features, and without any 
abatement as to the trial by jury, has since been confirmed 
more than thirty times; and the people of England have 
always had a traditionary idea that it was of some value as a 
guaranty against oppression. Yet that idea has been an entire 
delusion, tmless the jury have had the right to judge of the 
justice of the laws they were called on to enforce. 



The Language of Magna Carta. 

The language of the Great Charter establishes the same 
point that is established by its history, viz., that it is the right 
and duty of the Jiiry to judge of the justice of the laws. 



I'ope, that he might by hia apostolic anthority make void what the biirons had dona. 
* * At Komo Le met with what sacceag he oonld Ansae, where all the traaaaotionii 
with the barons were fully repreaeDled to tbe Pope, and the Charter of Liberties shown 
to him, in writing; which, when he bad carefnlly perused, he, with a fnrioua look, cried 
out, TVAdI .' Bo the barmi of England mdeamr la drthnmt a iiMj, nAi 4ns idrm ig»n 
him the Holy Crasi, ™d is undo- (is prottction of the ApiMolic Sm ; and would they font 
him to Irmrfer the domiTunni 0/ thr Rammt Church to others? By St. Poer, this injury mjat 
not past enpuiisAa/. Then debating the matter with the cardinals, he, by a deSnitivo 
sentence, damned and cassated tbrever the Charter of Liberties, and aeut the kmg a bnll 
oontainmg that sentence at iasgi." — Eohard's History of England, p. JOG-?. 

These things show that the nature and effeot of the charter were well understood by 
the king and his friends; that they aU agreed that he was effeotuallj stripped of power, 
r* rif legislotive power had nat be<M taken from him; but ordy the power to enforce Iiia laws, 
tmlaajuria shmddfmli/ cossenl to their enforcemeia. 

3 
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Tiie chapter guaranteeing ilie trial by jury is Jn these 
words : 

" Kulhis liber homo capiatur, vel imprisonetur, ant disseise 
tiir, aut utlagetnr, aiit exulciur, aut aliquo modo destraatiir; 
nee super eum ibinins, nee super cum mittemiis, nisi per legale 
judicium paiium suotum, vel per legem terrse."* 

The corresponding chapter in the Groat Charter, granted 
by Henry III., (12-2o,) and confirmed by Edward I., (1297,^ 
(which charter is now considered !he basis of the English 
laws and constitution,) is in nearly the same words, as follows 

" Kullus liber homo capiatur, vel imprisonetur, aut disseise 
tur de libero tenemenlo, vel tibertalibus, vel iiberis consuetii 
dinibus suis, ant utlagelur, aut exuleinr, aut aliquo modo de 
struatur, nee super eum ibimus, nee super eum mittemus, nis 
per legale judicium parium suorum, vel per legem lerrse." 

The most common translation of these words, at the presen 
day, is as follows ; 

"No freeman shall be arrested, or imprisoned, or deprive) 
of his freehold, or his liberties, or free customs, or outlawed 
or exiled, or in any manner destroyed, wor will we {the king" 
pass vpon him, nor condemn him, unless by the judgment ol 
his peers, or the law of the land," 

" Nee super enm iUmiis, nee super enm midemus." 

There has been much confusion and doubt as to the trui 
meaning of the words, " nee super eum ihimus, nee super emt 
mitlemns." The more common rendering has been, "norwU 
we pass upon him, nor condemn him." But-some have trans 
lated them to mean, " mot will tee pass vpon him, nor commi 
him lo prison." Coke gives still a different rendering, to th' 
effect that "No man shall be condemned at the king's suit 
either before the king in his bench, nor before any other com 
missioner or judge whatsoever," f 

But all these translations are clearly erroneous. In the firs 



f '■ Soman shall beconiemned at tha king's suit, either bafiire the kaig in bis beneV 
where pleas ate wrinn rrgc, (before the kmg,) Candsoaie the -words ntc (jgnroinntimit 
to be nnderstood,) nor lefore anj other commissioner or judge whalsoerer, and so w 
the words hk svptr eum •macmus, to be underEtood, but by tlie judgment of Ms i)eet 
Out Is, equals, or according to the law of the land." — 2 Coke's iiisl,, 46. 
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ulace, "nor will we pass upon him" —meaning thereby to 
decide upon his guilt or iimocencf. JwiiciaU^ — is not a correct 
rendering of the words, "nee super eum ibimus." There is 
nothing whatever, in tliese latter words, that indicates/wrficioi 
action or opinion at all Tlie words, in their connmon signifi- 
cation, describe ;)Ays(caZ action alone. And the true transla- 
tion of them, as will hereafter be seen, is, "norwiU we proceed 
agaiiisl hi'in," executively. 

In the second place, the rendering, " nor iciU we condemn 
him" bears little or no analogy to any eonimoii, or evea 
uncommon, signification of the words " nee super eum, miite- 
mtis." There is nothing in these latler words that indicates 
Judicial action or decision. Their common signification, like 
(hat of the words nee super eum ihimus, describes physical 
action alone. " Nor will we send vpon {or againsf) him," 
would be the most obvious translation, and, as we shall here- 
after see, such is the true translation. 

But although these words describe physical action, on the 
part of the king, as distinguished from judicial, they never- 
theless do not mean, as one of the translations has k, "nor 
wis we commit him to prison;^' for that would be a mere 
repetition of what had been already declared by the words 
" nee imprisonetur." Besides, there is nothing about prisons 
in the words "nee super eum miitemns ;" nothing about 
sending him anywhere; but only about sending (something 
or somebody) vpon him, or against him — that is, executively. 
Coke's rendering is, if possible, the most absurd and gratu- 
itous of all. What is there in the words, "mcc sttper eum 
miiiemHs," that can be made to mean "nor shall he be con- 
demned before any other commissioner or judge whatsoever ? " 
Clearly there is nothing. The whole rendering is a sheer 
fabrication. And the whole object of it is to give color for the 
exercise of a judicial power, by the king, or his judges, which 
)s nowhere given them. 

Neither the words, " nee super enm ibimus, n^c supar eum. 
miUemus" nor any other words in the whole chapter, author- 
ize, provide foe, describe, or suggest, any jtidicial action what- 
ever, on the part either of ilie king, or of his judges, or of 
anybody, except the peers, or jury. There is nothing about 
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the fillip <i juds^ps "W ill iiid there i nothing whatereF 
in the v\ holt; eha^ ter *o Jar as i dates to the action of th- 
k'm^ that descnl s or suggests anything bnl executive action.'" 

But that all these tr nislations ire certainly erroneous, v 
proved by a temporary chditer granted by John a short tim.- 
(jreviou^i to the Great Chaiter for the purpose of giving ai 
opfortunity for confeien»"e arbitraticii and recoiieiliatior 
between hun and his banns It was to have force until thi 
matters m coiitroieisy between them could be submitted ti 
the Po[e and to other peisons to be chosen, some by the king 
and sjme tv the Larois The words o( the charier are a' 
follows; 

"Sciatis nos .coix^Hsisse baroiiibus nostris qui contra no; 
sunt qnod nee eos nee homines siios capiemus, nee disBeisic 
mils nee sii/ier eos per vim vel per arma ibimus nisi per legen 
regiii nostii vel per judicium parium snorum in curia nostr 
donee consideratio facta fuerit," &c., &c. 

That is, "Know that we have granted lo our I>arons whf 
are opposed to ns, that we will neither arrest iheni nor ihei 
men, nor disseize them, nor tcillwe proceed against them h 
force or by aj-ms, unless by the law of our kingdom, or by thi 
judgment of their peers in our court, until consideration ahaj 
l?e had," &c., &c. 

A copy of this charter is given in a not© in Blackstoiie'- 
Introduction to the Charters. f 

Mr. Christian speaks of this charier as settling the truv 
meaning of the corresponding clause of Magna Carta, on Ih; 
principle that laws and charters on the same subject are to b 
construed with reference to each other. See 3 Christian' 
Blackslone, 41, note. 



* Perhaps the asaertion in the text should be made with this qnalification — that th 
worda "jKTfcgeminrce," (afioordiiig tothe lawof the!ajid,)nnd the words "po- Ugai 
judidTBi panmn twincm," (tiocording to the legal jndgment of his peers,) imply Chp 
the king, before prooeeding lo imy exec-alive aotion, will take notioe of " the li™ uf H: 
land," and of the tegalili/ of the judgment of tiie peers, and will execule upon t!, 
prisoner nothmg except what the law of the land au^orizes, and no judgments of tb 
peers, eieept legal ones. With this qualification, the assertion in the text is striotl 
correct — that there is nothing in the whole chapter that grants to the king, or h' 
iadges, anjjikjjeial power at all. The chapter only deacribca and limits his execulii 

t See BUokatoue'a Law Ttacla, page 294, Oiford EditioQ, 
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Tlie true meaning of tlie words, nee super mm ibimus, nee 
svper mm mittemus, is also proved by the " Articles of the 
Great Charter of Lihertks," demanded of tiie liing by the 
barons, and agreed to by the kiitg, under sea!, a few days 
before (he date of the Charter, and from which the Charter 
was framed.* Here the words used are these: 

'■ Ne corpus liberi hominis capiatiir nee imprisonetur nee 
disseiselur nee utiagetur nee exuletur nee aliquo modo des- 
truatur ?iec rex eat vel millat super eum m nisi per judicium 
parium suorum vei per legem terras." 

That is, " The body of a freeman shall not be arrested, nor 
imprisoned, nor disseized, nor outlawed, nor exiled, nor in any 
manner destroyed, nor shall the kin^ proceed or send {any 
one) against him wirn foece, unless by the judgment of his 
peers, or the law of the land." 

Tlie true translation of the words nee super eum ibimus, nee 
super eum mittemus, in Magna Carta, is thus made certain, as 
follows, "nor will we {the king) proceed against him, nor send 
{any one) against him with force or ARMs."t 

It is evident that the difference between the true and false 
translations of the words, nee super eum ibimus, nee super eum 
mittemus, is of the highest legal importance, inasmuch as the 
true translation, nor will we {the king) proceed against him, 
nor send {any one) against him by force or arms, represents 
the king only in an executive character, carrying the judgment 
of the peers and " the law of the land" into execution ; where- 
as the false translation, nor will we pass upon him, nor condemn 
him, gives color for the exercise of a judicial power, on the 



• These Articles of the Charter aie given iu BJaokstone'a collection of Ohart*rs, and 
■e also printed with the Statiaes oj the Realm. Also in Wilkina' laws o( the Anglo- 
lams, p. S56. 

+ Ungard says, " The words, ' We vAU not destroy Mm, nor mU m go tip™ him, nor 
iH lue icKd upon him,' have been Terj differenUy expounded by diSferent iegai aothor- 
ies. Their real meaning may bo learned from Joba himself, who the next year 
romisod by Ids lettera patent ... nee super cos prr am vd per arma ibimas, nisi per 
^gem regni nostri, vel per judicium parium Buoram in curia no3t™, (nor will we go 
pon thwn by/orce or by arms, unleas by the Uw of oor kingdom, or the judgment of 
leir peers in oor court.) PaL 16 Johan, apud Brad. 11, app. no. 1S4. He had hith- 
rto been in the habit of goiitg with an armed foroc, or smding an armed force on the 
inda, and against the castles, of all whom he knew or suspeetad to be his steret 
lemies, without observing any form of law." — S Liagaid, 17 note. 
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part of the king, to which the king had no right, but which 
g to the true translation, belongs wholly to the jury, 



" Per legale judicium parium suorum." 

The foregoing interpretation is corroborated, (if it were np 
already too plain to be susceptible of corroboration,) by thi 
true interpretation of the phrase " per legale Judicium pariun 
suorum." 

In giving this interpretation, I leave out, for the present, thi 
word kgale, which will be defined afterwards 

The true meaning of the pbiase, pei judicium parim^ 
suorum, is, according to the setitence of /ii/, peers The won 
judicium, judgment, has a technical meannig in the laWj sig 
nifying the decree rendered in the decision of a cause. Ir 
civil suits this decision is called z. judgment , in chancerj 
proceedings it is called a decree ; in ctiminal actions it is callei 
a sentence, or judgment, indifferently Thus, in a crimina 
suit, "a motion in arrest of judgment," means a motion ii 
arrest of sentence.* 

In cases of sentence, therefore, in criminal suits, the word 
sentence and judgment are synonymous terms. They are, !< 
this day, commonly used in law books as synonymous terms 
And the phrase per judicium parium suorum, therefore, im 
plies that the jury are to fix the sentence. 

The word per means according to. Otherwise there is n< 
sense in the phrase per judicium parium. suorum. Ther 



• "Judgment, judicitcm. • » "Clie sentence of the law, pronounced bj tiie com- 
upon the matter contained in the record.." — 3 Bladatmc, i95. Jacob's Law Diaimar^ 
Tomlin's da. 

" Judgment is the deulaion or sentence of the law, given by a oourt of juBlice or olhf 
competent tribnnal, as the result of the proceedings instituted therein, ftir the redre: 
of an injury." — Bo«wB-'s Law Diet. 

••Jvdgmeia,i-iidkia.m. » • Sentence of a judge against a oriminid. ' * D- 
tennination, deraaion in general." — Bailey's Diet. 

"Judgment. • * In a legal sense, a sentenoe or deHsion prononnoed by authoril 
of a Mug, or other power, either by their own mouth, or by that of their judges »r 
officers, whom they appoint to administer justice m their stead." — Ckambera' Diet. 

" Judgment. » » In law, the senlenoe or doom pronounced in any case, civil t 
criminal, by the jndgo or court by vrhieh it is tried." — Wehier's Diet. 

Sometimes the punishment itself is called judicium, jadgmait ; or, rather, it ma ■ 
the lime of Magna Carta. For eiample, in a statute passed filtj-onB years aft* 
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would be no sense in saying that a king might imprison, dis- 
seize, outlaw, exile, or otherwise punish a man, or proceed 
against him, or send any one against him, by force or arms, by 
a judgment of his peers ; but there is sense in saying that the 
king may imprison, disseize, and punish a man, or proceed 
against him, or send any one against him, by force or arms, 
according to a judgment, or sentence, of his peers ; because in 
that case the king would be merely carrying the sentence o\ 
judgment of the peers into execution. 

The word per, in the phrase "per judicium parium suo 
rum," of course means precisely what it does in the next 
phrase, "per legem terrse;" where it obviously means 
according to, and not by, as it is usually translated. There 
would be no sense in saying that the king migiit proceed 
against a man by force or arms, by the law of t!ie land ; but 
there is sense in saying that he may proceed against him, by 
force or arms, according to the law of the land ; because the 
king would then be acting only as an executive officer, carry= 
ing the law of the land into execution. Indeed, the true 
meaning of the word by, as used in similar cases now, always 
is according to ; as, for example, when we say a thing was 
done by the government, or by the executive, by law, we 
mean only that it was done by them according to law ; thai 
is, that they merely executed the law. 

Or, if we say that the word by signifies by authority of, the 
result will still be the same; for nothing can be done by au 
thority of law, except what the law itself authorizes or directs 

Magni Carte, it was saJd thai a, baker, for delauit io the weight of his bread, " debea- 
ajnorcLEiri tcI ^^^\iir6 judid-ujit pillorie;" Ibat is, ought to be amerced, or sufier the pua- 
iahnient, or jndgmeQt, of the piliory. Also thai a brewer, for " selling ale ouolrarj to 
the asBiBc," "dobcat amerciari, yel pati judiriam tnDibrelU"; that is, ought to be 
sjnerced, or suffer the panishmeat, or jndgiaeDt, of the tumbrel. — 61 Henry Z, St. 6. 
(1266.) 

Also the "St<avza of uacenmn dtUe," (but supposed to bo prior to Edward III., m 
1326,) provide, in chapters 6, 7, and 10, for "jadgmaa of the pillory."— See 1 Rt^- 
had'i Stm^si, 187, 183. 1 SioWKei qfihe Rml^a, 203. 

ElaolutoDe, in his cliapter " Qi Jndgmeta, and Its Conseqaeaees," says, 

"Judgmaa (unless anj matter be offered in arrest thereof) foliowB upon oonriotion; 
being tlie pronouodiig of that puniahment which is eipressl; ordwned by law." — 
Blachatime's Andysis if the Lam of EnglnTvi, Book i, Ck. 29, Sec. 1. Blackslone't 
iaio JVarfi, 126. 

Coke says, "Jadidum , . the judgmeuli is the guide aad directicn of the ezeoadoD." 
3 hat. 210. 
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to be done; that is, nothing can be done by authority of law, 
except simply to carry the law itself into execution. So nothing 
could be done by autliority of Ihe sentence of the peers, or by 
avtkorily of "the law of the land," except what the sentence 
of the peers, oi the law of the land, themselves authorized or 
direcied to be done; nothing, in short, hut to carry the sen- 
tence of the peers, or the law of the land, themselves into 
cxeciifion. 

Doing a thing by law or according to law is only carrying 
the law into execution And punishing a man by or ac ordmg 
to. the sentence or jiiJetnent ot his peers is only carrying that 
sentence or judgment into execution 

If these reisons could leive lu) doubt lh'»t the word per is 
to be trinsialed accoiding lo that doubt would be removed 
by Ihe terms of an intecedent guir-inty for the trial by jury, 
granted b\ the Emperor Gonrad of Germany* two hundred 
years before Magna Carta Blackslone cites it as follow=i — 
(3 Black>,tt>ne 350 ) 

"]\emo beneticiom suiim perdat nisi seatndum consuetu- 
dinem antecessornm nostrorum et judicium panura su irum" 
That is, No one shall lose his estate, f unless according to 
{^''' sectindtim") the custom (or law) of our ancestors, and 
(according to') the sentence (or judgment) of his peers. 

The evidence is therefore conclusive that the phrase per Ju- 
dicium panwm suorum means according to the sentence of his 
/lecrs; thus implying that the jury, and not the government, 
are to fix the sentence. 

If any additional proof were wanted that juries were to fix 
the sentence, il would be found in the following provisions of 
Magna Carta, viz. : 

" A freeman shall not be amerced for a small crime, {delicto,') 
but according to the degree of the crime ; and for a great crime 
in proportion to the magnitude of it, saving to him his contene- 

* This precedent from Germany is good autLority, beoansa (Jie trial bj JHry was la 
use, in the notlhera nations of Europe generally, long befcre Magna Carta, and probably 
from time imoiemorisl ; and tlie Eoxuns and Kormana neie familiar nith it belbia 
they settled in Bnglaud. 

t Benefidttiiviaa UiB legal name at an estate held by a feudal tenure. See Spel- 
Enan^s Glossary. 
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ment ;* and after the same manner a merchant, saving to 
him his merchandise. And a villein shall be amerced after 
the same manner, saving to him his waynage.f if he fall under 
onr mercy; mid none of the aforesaid amercements shall be tm- 
posed, (or assessed, ponaiur,) btit by the oath of honest men of 
the neighbni-hood. Earls and Barons shall not be amerced but 
by their peers, and according to the degree of their crime." J 

Pecnniary punishments were the most common punish- 
ments at that day, and the foregoing provisions of Magna 
Carta show that the amount of those punishments was to be 
fixed by the jury. 

Fines went to the king, and were a sonrce of revenue; and 
if the amounts of the fines had been left to be fixed by the 
king, he would have had a pecuniary temptation to impose 
unreasonable and oppressive ones. So, also, in regard to other 
punishments than fines. If it were left to the king to fix the 
punishment, he might often have motives to inflict cruel and 
oppressive ones. As it was the object of the trial by jury to 
protect the people against all possible oppression from the king, 
it was necessary that the jury, and not the king, should fix 
the punishments.'^ 



The word "legale," in the phrase "per legale judicium, 

• CimCmemmt of a freeman was the tneana of living in the cunditjon of a freeman. 

+ Way„age was a vUiein'a plough-ta«kle and carta. 

% Toralin sbjs, " Tlia ancient praotioe was, vben any anch fine was imposed, lo inquire 
byajuryjaaiuum iade regi dare riUeat per maim, aalva susteiaalimie sua tl laorii ft Ube- 
ronin cairun, (liow much is he able to give to the king per annnm, saving hia own 
mainlenaace, and that of liis wife and children). And since the diauae of such inquest^ 
it is never usual to aaaeas a larger fine than a man ia able to pay, without touohing the 
trnplemeuta of hia lirelihood ; but to infliot corporal pnniahment, or a limited imprison- 
ment, instead of snch a Bne as might amount to imprisonment for life. And this ia the 
reason why fines in the king's eourta are frequently denominated ranaoms, becauae the 
penalty mnst otherwise fall upon a man 'a person, unless it be redeemed or ransomed by 
a pecnniary fine."— Tom^a'i Law D^a., taml Fine. 

obiigFd to earrj tlie senlence into execution ; bui only tfua he coidd not go beyond the sen' 
tence. He might pardon, or he might acquit on grounds of law, notwithatanding the 
eentenee ; but he could not punish beyond the estont of the sentence. Magna Carta 
does not prcacribc that the king shaU ptomh according to the sentence of the peera ; 
but only that he ahall nut punish " unless accordatg to " tluU aaitencc. He may acquit 
or pardon, notwithstanding their aentcneo or Judgment ; but he cannot punish, escept 
according to Iheir judgment. 
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parmm suorum," doubtless means two things. 1. That the 
sentence must be given in a Jegai manner ; that is, by the legal 
number of jurors, legally empanelled and sworn to try the 
canse; and that they give their judgment or sentence after a 
legal trial, both in form and substance, has been had. 2. Thai 
the sentence shall be for a legal cause or offence. If, there 
fore, a jiiry should convict and sentence a man, either withou' 
giving him a legal trial, or for an act that was not really and 
legally criminal, the sentence itself would not be legal ; aur" 
consequently this clause forbids the king to carry such a sen 
tence into execution; for the clause guarantees that he wii 
execute no judgment or sentence, except it he legale judicium 
a legal sentence. Whether a sentence be a legal one, wouif 
have to be ascertained by the king or his judges, on appeal, oi 
might be judged of informally by the king himself. 

The word '' legale" clearly did not mean that xhejtidicitm 
parium suortim (judgment of his peers) should be a sentenci: 
which any law (of the king) should require the peers to pre 
nounce; for in that case the sentence would not be the sentence 
of the peers, but only the sentence of the law, (that is, of tlit 
king) ; and the peers would be only a mouthpiece of the law. 
(that is, of the king,) in uttering it. 

" Per legem terrce." 

One other phrase remains to be explained, viz., "per legeri 
terr(B," " fey the law of the land." 

All writers agree that this means the common law. Thus 
Sir Matthew Hale says : 

" The common law is sometimes called, by way of eminence 
lex terra, as in the statute of Magna Carta, chap. 29, when 
certainly the common law is principally intended by thos; 
words, aut per legem terra) ; as appears by the exposiiior 
thereof in several subsequent statutes; and particularly in ilii 
statute of 28 Edward TIL, chap. 3, which is but an expositioi 
and explanation of that statute. Sometimes it is called le. 
AngfitB, as in the statute of Merton, cap. 9, " Nolumtts lege 
Anglm mutari," &c., (We will that the laws of England b 
not changed). Sometimes it is called lex et consuelndo- regn 
(the law and custom of the kingdom) ; as in all commission 
of oyer and terminer; and in the statutes of 18 Edward I. 
cap. — , and de quo warranto, and divers others. But mo£ 
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commonly it is called the Common Law, or the Common Law 
of England ; as in the statute ArticuU super Chartas, cap. 15, 
ill the statute 23 Edward III., cap. 5, (4,) and infinite more 
records and statutes." — 1 Hope's History of the Crnnmon 
Law, 128. 

This common Jaw, or " law of the land," the king was 
sworn to maintain. This fact is recognized by a statute made 
at Westminsier, in 1346, by Edward HI., which commences 
ill this manner: 

" Edward, by the Grace of God, &c., &c., to the Sheriff of 
Stafford, Greeting: Because that hy divers complaints made 
to us, we have perceived that the law of the land, lohich we by 
oath are bound to maintain,'' &c. — Si. 20 Edward III. 

The foregoing authorities are cited to show to the unprofes- 
sional reader, what is well known to the profession, that legem 
ierrm, the law of the land, mentioned in Magna Carta, was the 
common, ancient, fundamental law of the land, which the 
kings were bonnd by oath to observe ; and that it did not include 
any statutes or laws enacted by the king himself, the legislative 
power of the nation. 

If the lerm legem terree had included laws enacted by the 
king himself, the whole chapter of Magna Carta, now under 
discussion, would have amounted to nothing as a protection to 
hberty; because it would have imposed no restraint whatever 
upon the power of the king. The king could make laws at 
any time, and such ones as he pleased. Re could, therefore, 
have done anything he pleased, by the law of the land, as well 
as in any other way, if his own laws had been " the law of the 
land" If his own laws had been "the law of the land," 
within the meaning of that term as used in Magna Carta, this 
chapter of Magna Carta would have been sheer nonsense, in- 
asmuch as the whole purport of it would have been simply 
that " no man shall be arrested, imprisoned, or deprived of hia 
freehold, or his liberties, or free customs, or outlawed, or 
exiled, or in any manner destroyed (by the king) ; nor shall 
the king proceed agamst him, nor send any one against him 
with force and arras, unless by the judgment of his peers, or 
■unless the king shallplease to do so." 

This chapter of Magna Carta would, therefore, have imposed 
not the slightest restraint upon the power of the king, or 
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afforded the slightest protection to the hberfies of the people, 
if the laws of the king had been embraced in the term leg^ 
terrm. But if Ugem terra was the common law, which the 
king was sworn to maintain, then a real restriction was laid 
upon his power, and a real guaranty given to the people for 
their liberties. 

Such, then, being the meaning of Ugem terra, the fact is 
established that Magna Carta took an accused person entirely 
out of the hands of the legislative power, that is, of the king; 
and placed him in the power and under the protection of his 
peers, and the common Jaw alone ; that, in short, Magna Carta 
suffered no man to be punished for violating any enactment of 
the legislative power, unless the peers or equals of the accused 
freely consented to it, or the common law authorized it; that 
the legislative power, of itself, was wholly incompetent to 
require the conviction or punishment of a man for any offence 
whatever. 

Whether Magna Carta allowed of any other trial than by 
jury. 

The question here arises, whether "legem, terra" did not 
allow of some other mode of trial than that by jury. 

The answer is, that, at the time of Magna Carta, it is not 
probable, (for the reasons given in the note,) that legem terrm 
:ui(horJzed, in criminal cases, any other trial than the trial by 
Jury; but, if it did, it certainly authorized none but the trial 
by bailie, the trial by ordeal, and the trial by compurgators. 
These were the only modes of trial, except by jury, that had 
been known in England, in criminal cases, for some centuries 
previous to Magna Carta. All of them had become nearly 
extmct at the time of Magna Carta, and it is not probable that 
they were included in " legem terra," as that term is used in 
that instrument. But if they were included in it, they have 
now been Song obsolete, and were such as neither this nor any 
future age will ever return to.* For all practical purposes of 



• TV tnul by battle. WK3 oDe in which tbe occuaed ohnllenged h 
oumbat, aod staked tbe question of his gnill or innixtence on the 
Hiia trial was intrudmocd into Bogland by tbo Normans, nithin on 
jeatfl before Magna Carta. It was not very often resorted to m 
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the present day, therefore, it may be asserted that Magna 
Carta allows no trial whatever but trial by jury. 

Whelhur Magna Carta allowed sentence to be fixed otherwise 
than by the jury. 

Still another question arises on the words hgem terra, viz,, 
whether, in cases where the qiiestioii of guilt was determined 
by the jury, the amount oi punishment may not have been 
fixed by legem terra., the Common Law, instead of its being 
fixed by the jury. 

I think we have no evidence whatever that, at the lime of 
Magna Carta, or indeed at any other time, lex terra, the com- 



themselves; probably never by the Anglo-Saions, nnleaa in their conMoversieB with tho 
Norroans. It was strongly disoouraged bj some of the Norman prjnoea, pattjoularly 
by Heury 11., hy whom the trial by jury was eapeoially favored. It is probable that 
the trial by battle, so far as it prcviuled at all in England, was rather tolerated aa a 
roAtts! of ohivalry, thtin authoiiaed as a matter of law. At any rate, it ia not likely 
that it was inoluded in the " Ugrm tars " of Magoa Carta, althoogh sueh dnels bava 
oocBsdonally occurred since that tune, and hare, by some, been supposed to be lawful. 
I apprehend that nothing can be property aaid to be a part of lex ima, nnleas it oaa 
he shown either to have been of Saion origin, or to liave been reoDgniied by Magna 
Carta. 

The irialbs ordral waa of various kinds. In one ordeal the acousod was required to 
take hot iron in his hand; io another to walk blindfold among red-hot ploughshBrea ; 
in another to thmat his arm into boiling water ; in anotlier to he thrown, with ba 

in the confidenoe that his guilt or innocence would ba miraouloasly made known. This 
mode of trial was nearly es&iot at the tJme of Magna Carta, and it ia not likely that It 
waa inoluded in '■ legem !cn-<B," aa that teem is used in that instrument. This idea is 
corroborated by the fact that the trial by ordeal was specially prohibited only four 
years afler Magna Carta, " hy act of Parliament in 3 Henry III., according to Sir Ed- 
ward Coke, or rather by an order of the king in ouuncil.'* — S Blackaume S45, »r«e. 

I apprehend that this trial was never forced upon aeeased persona, hub waa only 
alloned to them, as an ajipedjo God, (rom the judgment of a jury.* 

Tlie trini by compitrgatars waa one in which, if the aeoused oould bring twelvB of his 
neighbors, who would make oath VaaX they believed huu innocent, be was held to be so. 
It is ptobahte that this trial waa really the tiial by jnry, or was allowed as an appeal 
from a jury. It is wholly unprobablo that two different modes of trial, so nearly 
reaembliog each other as this and the trial by jury do, should prevail at the aame time, 
and among a rude people, whose judicial proceedings would naturally he of the simplest 
kind. But if this trial really were any other than the trial by jury, it mnst have been 
nearly or quite extinct at the feme of M^na Carta ; and there is no probability that it 
was inoluded in " legem len-ie," 

* HaUam aajs, " II appear! as if the onlEal wore permitted Id persona alrendy convicled by tha 
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mm IdH fi\eil the pumshment in cases where the question of 
guiU was trifcd by t jury or, indeetJ, that it did in any other 
ca-^e Doubtlp^s certain punishments were common and usual 
for certam offences but I do' not think it can be shown that 
the mmnuin law the kx terra, which the king was sworn to 
maintain required any one specific punishment, or any precise 
amount of punishment for any one specific offence. If such 
a thmg be claimed it must be shown, for it cannot be pre- 
•i imed In fict the contrary must be presumed, because, irs 
the nature ot thmgi the amount of punishment proper to be 
inflicted m any pTrticularcase, is a matter requiring the exer- 
cise of discretion at the time, in order to adapt it to the mora! 
qitahty of the offence, which is different in each case, varying 
with the mental and moral constitutions of the offenders, and 
the circumstances of temptation or provocation. And Magna 
Carta recognizes this principle distinctly, as has before beeo 
shown, in providing that freemen, merchants, and villeins, 
'■shall not be amerced for a small crime, but according to the 
degree of the crime; and for a great crime in proportion to the 
magnitude of it;" and that "none of the aforesaid amerce- 
ments shall be imposed (or assessed) but by the oaths of 
honest men of the neighborhood ;" and that " earls and barons 
shall not be amerced but by their peers, and according to the 
quality of the offence." 

All this implies that the moral quality of the offence was to 
be judged of at the trial, and that the punishment was to be 
fixed by she discretion of the peers, or jury, and not by any 
such unvarying rule as a common law rule would be. 

I think, therefore, it must be conceded that, in stl eases, 
tried by a jory, Magna Carta intended that the pnnishmenB 
should be fixed by the jury, and not by the common law, ibr 
these several reasons. 

1. It is uncertain whether the common law fixed the pun- 
ishment of any ofiwice whatever. 

2. The words " per judicium porium suonrni,'' accordmg 
U> ike sentence of his peers, imply that the jury fixed the sen- 
tence in some cases tried by them; and if they fixed the 
sentence in some cases, it must be presumed they did in all, 
unless the contrary be clearly shown. 
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3. The express provisions of Magiia Carta, before adverled 
to, that no amercements, or fines, should be imposed upon 
freemen, merchants, or villeins, "but by the oaih of honest 
men of tfee neighborhood," and "according to the degree of 
the crime," and that '■ earls and barons should not be amerced 
!jiU by their peers, and according to the quality of the 
otfeuce," proves that, at least, there was no common law 
fixing 'the amoniit o[ Jims, or, if there were, that it was to be 
no longer in force. And if there was no common law fixing 
ihe amount of fines, or if it was to be no longer in force, it is 
reasonable to infer, (in the absence of all evidence to the con- 
trary,) either that the common law did not fix the amount of 
any other punishment, or that it was to be no longer in force 
for that purpose.* 

Under the Saxon laws, fines, payable to the injured party, 
seem to have beea the common punishments for all oflewces. 
Even murder was punishable by a fine payable to the relatives 
of the deceased. The murder of the king even was punishable 



* CokB attomptB to show that there is > d^anotion between aaneroemcDta and fines - 
»dmitUnK that ame«!eu«nte must bo fixed by one's p«rs. but oUiming that fines m*j 
be Esed by the government. (2 1^1. 11, 8 C=faV JSj-rt. 38.) Bnt there seems to 
tiTeheenno ground prbatever for supposing that »ny*ncb diatinotJon existed at the 
time of MaKDi Carta. If there were any suoh disdnoUon m the time of Coke, it had 
doubtless grown up wiliiii the four centuries that had elapsed rfn«e Magna Carta, ajid 
Is to be set down as one of the nnmberless inventions of government for getting rid rf 
the restraints of Magna Carta, and tor taking men out of (he protection of their peers, 
«ndsubioe(h.g them to suoh punishments us the government choo.es to inflict. 

The first statnta of Westminster, passed asty jeai-t nl^r Magna Carta, treats tha 
fine and »mercoment as synonymous, as follows : . „ , ,^ 

.' Porasmnch as tie c.^ M' -d -"^^.m^ oE the whole county m Eyre rf the 
iustioes for felse juilgmenta, or Bar other trespass, is unjustly assessed by shenife and 
taretors in the shh^s, » Mtis provided, ^H the king wUIs, that from henoeforl* snoh 
sums shaU i« assessed before the jusHoes in Byre, afore their departure, by Ihi aaih of 
fc„gte ^d «*cr *«.«( m™," A0.-3 Ed^^ I., Cb. 18. (1276.) 

And m many other statutes passed after Magna Carta, the l«rms>. and a™.==ffl™» 
seem to be nsed indifferently, in prea^ribing the punishment* for offenees. As late as 
U61 (24e years siler Magna Carta,) thestatut« I EJ«»mi IV., Ch. 2,speaksof "j:«e,, 
™^m,, ™J «n«rria»«7.<« " as being levied upon criminals, as if they were the common 
nunishmenla of offences. 

a. 2 and S Philip aid Marf, Ch. 8, uses the terms, "Jin^, firfittut^ aad flfflo-«» 

.aenis " five times. (1555.) ^ • , . 

St. 6 Eliz^h, Ch. 13, Sec. 10, uses the terms "jSnfs, >r/«.«r«, <md a«™™™«. 

That amereemenls were fines, or peeuniaiy punishments, mflictfid for offences, t. 

proved by the fiillowing statutes, (aU supposed t« have been passed withm one hnndre- 
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by fine. When a criminal was unable lo pay his fine, his ret- 
alives often paid it for him. But if it were not paid, he was 
put out of the proteciion of the law, and the injured parties, 
(or, in the case of murder, ihe kindred of ihe deceased,) were 
allowed to intliiu such punishment as they pleased. And if , 
the relalives of the criminal protected him, it was lawful to 
lake vengeance on fhem also. Afterwards the cnstom grew 
np of exacting fines also to the king as a punishment for 
offences.* And this lalter was, doubtless, the nsual punish- 
ment at the lime of Magna Carta, as is evidenced by the fact 
that for many years immediately following Magna Carta, 
nearly or quite all statutes that prescribed any punishment 
at all, prescribed that the offender should "be grieTously 
amerced," or " pay a great fine to the king," or a " grievous 
ransom," — with the alternative in some cases (perhaps mh- 
derstood in ail) of imprisonment, banisliment, or outlawry, in 
case of n on- payment-l- 
and fifteen yeois after Magna Cmta,) nhioli spent! of araeroenients M a specriss of 
" iudgmmi," or punfetimont, mi te being mflieled for Sha ssnie sfleoees m otliar 
"judgmenls," 

Thna one statute deetares that n tjatter, for defeult in tlie weight of hia breaJ. 
"one-hl to ba amerced, or suffer the judgmtat of the pillory ;" nod thst a brewer, (tor 
"selling ale contrary to the araise," "ought tabs amerced, ox suffer \he judgment at 
Ihe tumbrel."— 51 Henry III, St. 6. (1266.) 

Among the « Sialtiles of Uncaiala Dide," tut supposed to be prior to Edward III., 
<132«,) are the foUowiog: 

Chap. 6 providea that "if a brewer break tho assize, (filing tJie price of ale,) tie 
first, second, and third time, he shall be arner^rd ; but the fourth tune he shall eufer 
judgmoU of the pillory without redemption." 

Chop. 7 prorides that " a butcher that eelleth swine's flesh measled, or flesh deail 
of the murrain, or «iafc huyeth fiesh of Jews, and selieth the swne unto Christians, 
aiter he shall be oonviot thereof, for the first feoe he shall be grievously a-mertal ; the 
scuond time he shall saSer judgmeat of the pillory ; and the third time he slialt be 
imprisoned and makejine ; and the fourth tkae he shall forswear the town." 

Clap. 10, a alatale agiunat/ifffrfniiin^, provides that, 

" He that is convict thereof, the first time shall be amercid, and shall lose the thing 
so bought, and that according to the euetom of the town ; he that is convicted the 
second time shall have jttdgmirU of the pillory ; at the third time he shall be im- 
nabe^ne; the fonrth Ume he shall abjure the (own. And this jwlgmait 



shall hs 



pen them th 



them counsel, help, or l&Tor." — 1 Righead's Siaiutfa, IB7, 18B. 1 Siuiuim of the 
Realm, lOS. 

• 1 Unme, Appeudis, 1. 

t Etackstonc says, " Our ancient Sason laws nominally punished theft with death, 
if above the value of twelve pence ; but the criminal was permitted to redeem his life 
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Judging, tl>erefore, from the special provisions in Magna 
Carta, requiring Jines, or amercements, to be imposed only by 
juries, (without mentioning any other punishments ;) judging, 
also, from the statutes which immediately followed Magna 
Carta, it is probable that the Saxon custom of punishing all, 
or nearly all, offences hy fines, (with the alternative to the 
criminal of being imprisoned, banished, or outlawed, and ex- 
posed to private vengeance, in case of non-payment,) continued 
until the time of Magna Carta; and that in providing expressly 
i\iat fines should be fixed by the juries, Magna Carta provided 
for nearly or quite all the punishments that were expected to 
be inflicted ; that if there were to be any others, they were to 
be fixed by the juries ; and consequently that nothing was left 
to be fixed by " legem terrcE." 

But whether the common law fixed the punishment of any 
offences, or not, is a matter of little or no practical importance 
at this day; because we have no idea of going back to any 
common law punishments of six hundred years ago, if, indeed, 
there were any such at that lime. It is enough for us to 
know — and this is lohat it is material for us to know — 
that the jury fixed the punishments, in all cases, unless they 
were fixed by the common law; that Magna Carta allowed 



hy a pecuniary ransoiD, M atfiong their ancestors^ the Gennang, hy a stated nnmber of 
tattle. But in the ninth jeui of Henry the F.rst, (H09,) tJiia iiower of redemption was 
talten away, and all persona gniltj' of larceny abore the value of twelts pence were 
direeted to be hanged, which law oontinues in force to this day." — * Blnchmme, 233. 

I give this statement of Blaokstone, because tho latter olauee may seem to militate 
nith the idea, whicli the former elanae oortoboiates, vii., that at the tirae of Magna Carta, 
fines were tie nsuaJ punishments of ofleocea. But I think there is no probability that 

difference in the Talue of money,) and so cOJitiory to immemorial oustum, oonid or did 
obtain any general or speedy a«quiesc«nee among a people who cared little lor the au- 
thority of kings. 

Maddos, writing of the period tVom William the Conqueror to John, says : 
" The amercements in orimiiial mid common pleas, which were wont to be imposed 
during this first period and afterwfltda, were of so many severe sorls, that it is not easy 
to place them under distinct heads. Let them, for method's sake, be reduced to the 
heads following : Amercements for or by reason of mnrders and manslaughters, for 
misdemeajiors, tbr disseisins, for recteaooy, for breach of assize, tor defenlts, for non- 
tppearanoe, for falsa judgment, and for not making suit, or hnc and ory. To them 
may be added miscellaneous amercements, for trespasses of diFcrfl kinds." — 1 Med- 
■doz' Hialors of the EKAtjuiT, 512. 
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no punishments to be prescribed by statute — that is, by the 
legislative power — nor in any other manner by the king, or his 
judges, in any case whatever ; and, consequently, that all stat- 
utes prescribing particular punishments for particular offences, 
or giving the king's judges any authority to fix punishments, 
were void. 

If the power to fix punishments had been left in the hands 
of the king, it would have given him a power of oppression, 
which was liable to be greatly abused ; which there was no 
occasion to leave with him ; and which would have been 
incongruous with the whole object of this chapter of Magna 
Carta; which object was to take all discretionary or arbitrary 
power over individuals entirely out of the hands of the king, 
and his laws, and entrust it only to the common law, and the 
peers, or jury — that is, the people. 

What lex terra: did auikortze. 

But here the question arises, What then did ^' legem, terrm" 
authorize the king, (that is, the government,) to do in the case 
of an accused person, if it neither authorized any other trial 
than that by jury, nor any other punishments than those fixed 
by juries ^ 

The answer is, that, owing to the darkness of history on 
the point, it is probably wholly impossible, at this day, to 
state, with miy certainty or precision, anything whatever that 
the legan terrte of Magna Carta did authorize the king, (that 
is, the government,) to do, (if, indeed, it authorized him to do 
anything,) in t!ie case of criminals, other than to have them 
tried and sentenced by their peers, for common law crimes ; 
and to carry that sentence into execution. 

The trial by jury was a part of legem terrte, and we have 
the means of knowing what the trial by jury was. 'The fact 
that the jury were to fix the sentence, implies that they were 
to try the accused ; otherwise they could not know what sen- 
tence, or whether any sentence, ought to be inflicted upon him. 
Hence it follows that the jury were to judge of everything in- 
volved in the trial ; thai is, they were to judge of the nature 
of the off'ence, of the admissibility and weight of testimony, 
and of everything else whatsoever that was of the essence of 
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the trial. If anything whatever could be dictated to them, 
either of law or evidence, the sentence would not be theirs, 
bnt would be dictated to them by the power that dictated to 
them the law or evidence. The trial and sentence, then, were 
wholly in the hands of the jury. 

We also have sufficient evidence of the nature of the oath 
administered to jurors in criminal cases. It was simply, that 
they would neither convict the innocent, nor acquit the guilty. 
This was the oath in the Saxon times, and probably continued 
to be until Magna Carta. 

We also know that, in case of conviction, the sentence of the 
jury was not necessarily final ; that the accused had the right 
of appeal to the king and his judges, and to demand either a 
new trial, or an acquittal, if the triai or conviction had been 
against law. 

So much, therefore, of the legem terra, of Magna Carta, we 
know with reasonable certainty. 

We also know that Magna Carta provides that " No bailiff 
{baliviis) shall hereafter put any man to his law, (put him 
on trsa!,) on his single testimony, without credible witnesses 
brought to support it." Coke thinks "that under this word 
balivus, in this act, is comprehended every justice, minister of 
the king, steward of the king, steward and bailiff." (3 Inst. 44.) 
And in support of this idea he quotes from a very ancient law 
book, called the Mirror of Justices, written in the time of 
Edward I., within a century after Magna Carta. But whether 
this were really a common law principle, or whether the pro- 
vision grew out of that jealousy of the government which, at 
the time of Magna Carta, had reached its height, cannot per- 
haps now be determined. 

We also know that, by Magna Carta, amercements, or fines, 
could not*be imposed to the ruin of the criminal ; that, in the 
case of a freeman, his contenemeni, or means of subsisting in 
the condition of a freeman, must be saved to him; that, in the 
case of a merchant, his merchandise must be spared ; and 
in the case of a villein, his icaynage, or plough-tackle and 
carts. This also is likely to have been a principle of the 
common law, inasmuch as, in that rude age, when the means 
of getting employment as laborers were not what they are 
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now, the man and his family would probably have been liable 
to starvation, if these means of subsistence had been taken 
from him. 

We also know, generaUy, that, at the time of Magna Carta, 
oM acts intrinsically criminal, all trespasses against persons 
and property, were crimes, according to lex terrm, or the 
common law. 

Beyond the points now given, wc hardly know anything, 
probably nothing with certainty, as to what the " legem terrm" 
of Magna Carta did authorize, in regard to crimes. There 
is hardly anything extant that can give us any real light on 
the subject. 

It would seem, however, that there were, even at that day, 
some common law principles governing arrests j and some 
common law forms and rules as to holding a man for trial, 
(by bail or imprisonment;) putting him on trial, such as by 
indictment or complaint ; summoning and empanelling ju- 
rors, &c., &c. Whatever these common law principles were, 
Magna Carta requires them to be observed; for Magna Carta 
provides for the whole proceedings, commencing with the 
arrest, (" no freeman shall be arrested," &.c.,) and ending with 
the execution of the sentence. And it provides that nothing 
shall be done, by the government, from beginning to end, unless 
according to the sentence of the peers, or '^ legem (errai,^' the 
common law. The trial by peers was a part of legem terree, 
and we have seen that the peers must necessarily have gov- 
erned the whole proceedings at the trial. But all the pro- 
ceedings for arresting the man, and bringing him to trial, 
must have been had before the case could come under the 
cognizance of the peers, and they must, therefore, have been 
governed by other rales than the discretion of Ihe peers. We 
may conjecture, although we cantiot perhaps know *rilh much 
certainty, that the lex ierrts, or common law, governing these 
other proceedings, was somewhat similar to the common law 
principles, on the same points, at the present day. Such seem 
to be the opinions of Coke, who says that the phrase nisi per 
legem terr<B means unless by due process of law. 

Thus, he says: 

" Nisi per legem terrtE. Bui by the law of ihe land. For 
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the true sense and exposition of these words, see the statute 
of 37 Edw. III., cap. 8, where the words, by the law of the 
land, are rendered w'Uhoxil due process of law ; for there it is 
said, thongh it be contained in the Great Charter, that no 
man be taken, imprisoned, or put out of his freehold, without 
process of the law ; that is, by indictment or presentment of 
good and lawful men where such deeds bp done in due manner, 
or by writ original of the common law 

" Without teing brought in to answer but by due process 
of the common law. 

"iNo man be put to inswer without pieseniment before jus- 
tices, or thing of record or by due proce-is or by writ original, 
according to the old law of the land — 2 Inst 50 

The foregoing inlerpretations of the words nisi per legem 
terrm are corroborated by the foliowing statutes, enacted in 
the next century after Magna Carta. 

" That no man, from henceforth, shall be attached by any 
accusation, nor forejudged of life or limb, nor his land, tene- 
ments, goods, nor ctiattels, seized into the king s hands, against 
the form of the Great Charter, and the law of the land.' — 
Si. 5 Bdward III., Ch. 9. (1331.) 

" Whereas it is contained in the Great Charter of the fran- 
chises of liugland, thai none shall be imprisoned, nor put out 
of his freehold, nor of his franchises, nor free customs, unless 
it be by the law of the land; it is accorded, assented, and estab- 
lished, that from henceforth none shall be taken by petition, 
or suggestion made to our lord the king, or to his council, 
unkss it be by indictment or presentment of good and hwftd 
people of the same neighborhood where such deeds be done ira 
due manner, or by process made by writ original at the common 
law ; nor that none be put out of his franchises, nor of his free- 
hold, unless he be duly brought into answer, and forejudged 
of the same by the course of the law; and if anything be done 
against the same, it shall be redressed and holden for none." 
-~Sl. 25 Edward III, Ch. 4. (1350.) 

" That no man, of what estate or condition that he be, shall 
be put out of land or tenement, nor taken, nor imprisoned, nor 
disuiherited, nor put to death, without being brought in answer 
by due process of law." — St. 28 Edward III, CA. 3. (1354.) 

" That no man be put to answer without presentment before 
justices, or matter of record, or by due process and writ origi- 
nal, according to the old law of the land. And if anything 
from henceforth be done to the contrary, it shall be void in 
law, and holden for error," — St. 42 Edward III, Ch. 3. 
(1368.) 
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The foregoing interpretation of the words nisi per legem 
terroi — -that is, by due process of lato — including indictment, 
&c., has been adopted as the true one by modern writers and 
conrts; as, for example, by Kent, (3 Comm. 13,) Story, (3 
Camm. 661,) and the Supreme Court of New York, (19 Weii-' 
dell, &7(y; i HiU, 146.) 

The fifth amendment to the constitution of the United Slates 
seems to have been framed on the same idea, inasmuch as it 
provides that " no persoQ shall be deprived of life, liberty, or 
property, without due process of law.'"* 

Whether the word vel should be rendered by or, or by am>. 

Having thus given the meanings, or rather the applications, 
which the words vel per legem terra, will reasonably, and per- 
haps must necessarily, bear, it is proper to suggest, that it has 
been supposed by some that the word vel, instead of being ren- 
dered by or, as it usually is, ought to he rendered by and, inas- 
much as the word vel is often used for et, and the whole phrase 
nisi per judicium pariuTn suorum, velper legem terrm, (which 
would then read, unless by the sentence of his peers, and the 
law of the land,) would convey a more intelligible and har- 
monious meaning than it otherwise does. 

Blackstone suggests that this may be the true reading. 
(^Charters, p. 41.) Also Mr. Hallam, who says : 

" Nisi per legale judicium parium suorum, re/ per legem terras. 
Several explanations have been offered of the alternative 
clause ; which some have referred to judgment by default, or 
demurrer; others to the process of attachment for contempt. 
Certainly there are many legal procedures besides trial by 
jury, through which a party's goods ot person may be talteu. 
But one may doubt whether these were in contemplation of 
the framers of Magna Carta. In an entry of the Charter of 
1217 by a contemporary hand, preserved in the Town-clerk's 
office in London, called Liber Custumarum et Begum antiqua- 
rum, a various reading, et per legem terrse, occurs. Black- 
stone's Charters, p. 42 (41.) And the word vel is so frequently- 
used for et, that I am not wholly free from a suspicion that it 

words lege™ terra, gives quite in detail tha principles 
is; and takes it foe gtantad that the words "nisi per 
it9, as well aa t« the indictment, &c, — 2 Inst., 51, 62. 
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was SO inlendea in this place. The meaning will be, that no 
person shall be disseized, &c., except upon a lawful cause ol 
action, fonnd by the Tcrdict of a jury. This leally seems as 
good as any of tlie disjunctive interpretations; tat 1 do not 
olTer it with much coufideLioe." - 2 i/oiio»'s Mtddle Ages, 
Ch. 8, Part 2, p. 449, mie.* 



« I ,11. a. .M,. ..OKt n». M,. HJUm »1.1y lo. tb. »to or la ..»..« tor 

,..a„m, .b, .o,a w b, -J.- ..1 001 iy „ .-.. ror lb. p.,po., .1 i.a™,.B lb. 

opmion bo soggeslo, tb»t Ug'm (m« BUtbori^od " jodgmonW bj dornnll or domurror, 
-Bl-tA. i,i™.B». <■ . i-ri- H. ...m. lo »«,». ll.l I- •"■'."'° "™" "f 
at Ibo lime or Magna Carta, iooludod ererjlbtog, even to tbo ptaotiee ol CTorts, mm 
is al IM> rfay, oalied bj Ibe nama ot Comma,, L^«,l wbereas mnob oi i-bat " a™ 
,;aed Co-nion La. la. grom .,, b, ..nrpall.n. .in„ Ihe «m ot Magna Carta. « 
pj„bl. .iobilio, .1 tbo ..tbo*, or Ibal d,aa«r. Ho .a,., -Clan,!, Ib.n ™ 
ma,, iagai ,m«lnte., bead.. » J b, Jnij.. Ibrengb .blob a pirt, . gol. « p.r"- 
n., be take.." Oi ...r.e Here ar. ,.. mm, ...1 W. » -b-b • parlj'. E"* " 
poin „ taken, be.ide, 1, lb. i.dg...l .1 a j.T i bat lb. ,ne.llo. ., .helho. .«!. 
laldnga ate not in violation or Magna Q.rta. ■ 

He seonis to thiok that in oasa. ot "Judgment by delanit or demurrer, there is no 
need ot a ju,,, and tb.nie to inle. that I.J- -r,. m, not tovo ■e,ni,.d a J..J to 
tbe, oa... liut tbi, epinio, i. ih.nd.d «. the er,....™ id.a that Jn.. ar. r«,«.i.l 
onlT tor determining eonte.ted/o.«. atid ntrt tor judging of the btw. In oaao of doEiutt, 
0,. pklntil mu.1 ,r.,enl a p*,. /.* oaa. b.ro.e b. i. entitled to a Judgment , anJ 
7aia Carta, (..ppt-ing it te r.,«.. a Jury trial in »v« e-.., » Mr. Ball» -.™ 
2itdoe.)i mrh,«,nire. that tbi. pi«, /.»■ ..». fib law and lb.t.l..ad. 
outtothetatirf^aenof »Jurj,a.itdoe.thataeontastadeate .ball 1«. 

A. rot a dcmarrer, tbo Jury muat try a demurrer (having the advtoa and aaaalanw 
of lb. no..!, of eon,.) a. ..oh » any olbo, matte, of la, arling in a oa,- 

Mr Hallam evidently think, tb.re b no nse r.r ajniT.aaeept wheiu there n, » 
■l„.l'"-.ea«ngtbe,ebya.enta.t.n«attai.er/.«. Hi. i^iguag. i., that " tb... 
are man, legal pteoednre.. be.ido. friol by Jnty. thro.gb .Mob a ,«ty . g»d. or 
„,.on may t. taken." So. Magna Carta .y. nothing ■« nJ by Joy ; but only et 
S.irfg,«. 0, aentan.., ef a j.ry. It 1. e.ly » i./"" tb.t -.•... t" «;■ »«- 
elu^o. Oiat tbor. .0.1 be a Iri.l by jury. Bine, tb, jury Jo.e ran give tbo ,,diM, 
or sealmtr, we m/ff that Ibey mu.t try the case ; beeanse othervnse tbey would be in- 
otannetant' and would have no moral right, to give jwlgmmt. Tbey must, therelore, 
toL. tbo ground,, (both or law ana r„l,) or tatio, I,, lb. grnund., ^ ""J -fT 
whals^ver whetber It 1. doeided on " dera.lt. demurrer," f .the,..., and rend.. 
Srrurgi... , o, „.tan.., tbo,.,n, betor. an, j.dgm.ul ..n b. a legal one, o.-hieh 
« ta take a party's good, or peraon." In short, tbo prineiple of Magna Ce 
no Judgment oau b. valid oganvt a porfs'a S°.d. or pff^'", (not even a J. 
J,,) empt a jadg-enl rendered by a Jnry. Of eon,« a J«, -- try .very « 
0.1 both ■< la, and taot. that i. in.olv.d m tb. r.nd.ring of thai judgment. T 
KB to have the BSsistanea and adTJoe of the judges, BO far Ba they desiro tnem, 
the iudKment itself must be theirs, and sot the judgment of the oourt. _ 

A. tTp^e^s of «tt^hn.ent for contempt," it i. of «ouxse la^fnl for a judge «. 






character of a peace officer, to isane & warrant for the ar: 

tempt, as he would for the arrest ot any other offender, and hold him «. 

defoalC of baa, eomuiit tlm to priaon.) to wiBwer for bi* offence before a ji 
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48 TRIAL BY JURY. 

The idea that the word vel should be rendered by and, is 
corroborated, if not absolutely confirmed, by the following 
passage in Blackstone. which has before been cited. Speak- 
ing of the trial by jury, as established by Magna Carta, he 
calls it, 

" A privilege which is couched in almost the same words 

maj order him into cuaMdy nithout a warrant when the offence is committed in the 
judge's presence. Kut there is no reason whj a judge should have the power uf pua- 
khing for contempt, any more than for any other offence. And it is one of the must 
daagoroua powers a judge onn hare, because it gises him absolute authoritj in a court 
of justice, and enables him to tyranniES as he pleases over parties, counsel, witnesses, 
and jnrors. If a judge hare power to punish for oontcmpt, and to determine ibr him- 
self what is a contempt, the whole administtation of justice (or injustice, if ho ehoose 
to make it so) is in his bauds. And all the rights of jurors, witnesses, oonnscl, and 
parties, are held suyect to hia pleasure, and can be esereised only agreeably lo his will. 
He can of course control the entire prooeedings in, and consequently the decision of, 
every cause, by restrMnmg and punishing every one, whether party, counsel, witness, 
or juror, who presumes to offer anything contrary to his pleasure. 

This arbitrary power, which has been usurped and eiercised by judges to punish for 
contempt, has undoubtedly had much to do in subduing counsel into those petvilB, 
obsequious, and cowardly habits, which so universally prevail among them, and which 
hflte not only cost so many clients their rights, but have also cost the people so many 
of their liberties. 

If any iummary puoiahment for contempt be ever necessary, (as it probablyis not,) 
beyond eiolusion for the time being item the court, room, (which should be done, not as 
a punishment, but for aelf-proteotioo, and the preservation of order,) the judgment for 
it should be given by the jury, (where the trial is before a jury,) and not bj the court, 
for the jury, and not the court, are really the judges. For the same reason, eicluBion 
from the court-room should be oidered only by the jury, in cases when the trial is 
before a jury, beoausB they, -being the real judges and triers of the cause, are entitled, 
if anybody, to the coatrol of the cuurt-room. In appeal courts, where no juries sit, it 
maybeneoessary — not as a punishment, but for self-protection, and the maintcnanca 
of order — that the oourt should eieroise the power of excluding a person, for the time 
being, from the oourt-room; but there is no reason why they should proceed to sentence 

If the people wish to have llieir rights respected and protected in courts of justice, 
it is manilestly of the Ust importance that they jealously guard the liberty of patties. 

Certainly Mr. Hallun may very weU say that " one may doubt whether these (the 
several oasea he has mentioned) were in contemplation of the framera of Magna 
Carta" — that is, 03 ejoeptions to the rule requiring that uJl judgments, that are to be 
enforced "agaiasl a party's goods arpirsoa," be rendered by a jury. 

Agmn, Mr. Hallam says, if the word vrl be rendered by atid, " the meaning will he, 
that no person shall be disseized, Ac., except jipon a lawful caute of nrfiDn." This is 
true ] but it does not follow that any cause of aoUon. founded on name only, is there- 
fore a " ioij/Bi oauac of acUon," withm the meuning of Ugm temc, or the Ci-mmoit 
Law. Within the meaning of the legem lime of Magnft Carta, nothing but a camaum 
Ian/ OBUSe of action is a " lauiful " one. 
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with that of the Emperor Conrad two hundred years before: 
'nemo heneliciiim sntim perdat, nisi secundum consiietudinem 
antecessorum nosrrorum, et jiidicinm pariiim suorum.' " (No 
one shall lose his estate nnless according to the custom of our 
ancestors, and the judgment of his peers.) — 3 Blacksione, 350^ 

If (he word vel be rendered by and, (as 1 think it must be, 
nt least in some cases,) this chapter of Magna Carta will then 
read that no freeman shall be ar res fed or punished, "unless 
according to the sentence of his peers, and the law of the 
land," 

The difference between this reading and the ofher is impor- 
tant. In the one case, there would be, at first view, some color 
of ground for saying that a man might be punished in either 
of two ways, viz., according to the sentence of his peers, or 
according to the law of the land. In the other case, it requires 
both the sentence of his peers and the law of the land (com- 
mon law) to authorize his punishment. 

If this latter reading be adopted, the provision would seem 
to excluJe all trials except trial by jury, and all causes of 
action except those of the common law. 

But I apprehend the word vel must be rendered both by 
and, and by or; Ihat in cases o( a judg'inenl, it should be 
rendered by and, so as to require the concurrence both of " the 
judgment of the peers and the law of the land," to authorize 
the king to make execution upon a party's goods or person; 
but that in cases of arrest and imprisonment, simply for the 
purpose of bringing a man to trial, vel should be rendered by 
or, because there can have been no judgment of a jury in 
such a case, and " the law of the land " must therefore necessa- 
rily be the only guide to, and restraint upon, the king. If this 
guide and restraint were taken away, the king would be 
invested with an arbitrary and most dangerous power in 
making arrests, and confining in prison, under pretence of an 
intention to bring to trial. 

Having thus examined the language of this chapter of Magna 
Carta, so far as it relates to criminal cases, its legal import 
may be stated as follows, viz. ; 

No freeman shall be arrested, or imprisoned, or deprived of 
his freehold, or his hberties, or free customs, or be outlawed, 
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or exiled, or in any manner destroyedj (harmed,) nor will we 
(the king) proceed against him, nor send any one against him, 
by force or arms, unless according to (that is, in execution 
of) the sentence of his peers, and (or or, as the case may 
require) the Common Law of England, (as it was at the tinift 
of Magna Caita, in 1213.) 
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CHAPTER III. 

ADDITIONAL PKOOFS OF THE EIGHTS AND DUTIES OF JUROBa 

If any evidence, extraneous to the liistory and language 
of Magna Carta, were needed to prove that, by that chapter 
which guaranties the trial by jury, all was mesnt that has 
MOW been ascribed to it, and that the legislation ef the king 
was to be of no avthority with thejuiy beyond what tkep chose 
to allow to it, and that the juries were to limit the punishments 
to be inflicted, we should find that evidence in various sources, 
such as the laws, custt^ns, affid -characters of their ancestors 
on the continent, and of the norlhera Europeans generally ; ii» 
the legislation and customs that immediately succeeded Magna 
Carta; in the oaths that have at dilferent times been adminis- 
tered to jurors, &c., &c. This evidence can be exhibited here 
but partially. To give it all would require too much space 
and labor. 

SECTION 1. 

Wcakn&ss of the Regal Authority. 

Hughes, in his preface to his translation of Home's ''Mlrroi 
•of Justices" (a book written in the time of Edward I., 127? 
«o 1307,) giving a concise view of the laws of England gen 
eraily, says-: 

"Although in the Saxon's time I find the usual wordi 
of the acts then to have been edictvm, (edict,) constUu^ 
(statute,) little mention being made of the commons, yet ? 
further find that, tarn demum leges vim e( vigorem katmentnt 
cum fuerunt non mado institulm sed jirmatm approbaliotu 
commuuitalis." (The laws had force and vigor only when 
they were not only enacted, .but confirmed by the approval 
of the community.) 



<«l<,i:,G00gIf . 



52 TBIAL BY JtlRY. 

The Mirror of Justices itself also says, (ch. 1, sec. 3,) in 
speaking " Of the first Constitutions of the Ancient Kings :" 

"Many ordinances were made by many kings, until the 
time of the king thai now is (Edward I.); the which ordi- 
nances were abused, or vot used by many, nor vei-y current, 
because they were not pnt in writing, and cerlainly pub- 
lislied." — iliirro)' of Justices, p. 6. 

Hallam says: 

'■The Franks, Lombards, and Saxons seem alike to have 
been jealous of judicial authority; and averse to surrendering 
wliat concerned every man's private right, ont of the hands 
of his neighbors and equals." — I Middle Ages, 271. 

The "judicial authority," here spoken of, was the anthority 
of the kings, (who at that time united the office of both legis- 
lators and judges,) and not of a separate department of gov- 
ernment, called Ihe judiciary, like what has existed in more 
modern times.* 

Home says : 

"The government of the Germans, and that of all the 
natthern nations, who established themselves on the ruins of 
Rome, was always estreiHely free; an^ those fierce people,. 
accustomed to independence and inored to arms, were more 
guided by perstiasion than authority, in the submission which 
they paid to their princes. The military despotism, which 
had taken place in the Roman empire, and which, previously 
to the irruption of those conquerors, had sunk the genius of 
men, and destroyed every noble principle of science and virtue, 
was unable to resist the vigorous efforts of a free people, and 
Europe, as from a new epoch, rekindled her ancient spirit, and 
shook off the base servitude to arbitrary will and authority 
under which she had so long labored. The free constitutions 
then estahlished, however impaired by the encroachments 
of succeeding princes, still preserve an air of independence 
and legal administration, which distinguished the European 
nations; and if that part of the globe maintain sentiments 
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of liTierty, honor, equity, and valor, superiOT to the lest of 
mankind, it owes tiiese advantages chiefly to the seeds im- 
planted by those generous barbarians. 

" The Saxoas, who subdued Britain, as they enjoyed great 
liberty in their own country, obstinately retained thai invaluable 
possession in their new settlement; and they imported into thii 
island the same principles of independence, which they kaa 
inherited from their ancestors. The chieftains, {for sttch thep 
were, more than kings or princes,) who offimnanded them in 
those military expeditions, stiU possessed a very limited author 
ity ; and as the Saxons exterminated, rather than subdued th( 
ancient inhabitants, they were, indeed, transplanted inW f 
new territory, Imt preserved nnaUered aU their civil and mili 
iary insiituHioKS. The language was pure Saxon; even tht 
names of places, which often remain while the tongue entirel> 
changes, were almost all affixed by the conqiierors ; the man 
ners and customs were wholly German ; and the same pictur. 
of a fierce and bold liberty, whicli is drawn by tlie masterlj 
pen of Tacitus, will suit those founders of the English govern 
snent. The Mng, so far from being invested with arbitrar- 
power, was only considered as the first among the citizens ; hi 
•atakority depended more on his personal qmlUies than on hi 
■station ; he 7cas even so far •en a level with the people, that ■ 
stated price was fixed for his head, and a legal fine was levte- 
upon his mwrderer, which tlmu.gh proportionate to his station 
nnd superior to that paid for the life of a subject, was a sen 
sible mark «/ his subordination to the cxmmunily." — 1 Hum^ 
Appendix, 1. 
Stuart says: 

"The Saxons brought along with them into Britain The 
own customs, language, and civil instituiioKS. Free in Ge 
many, they renounced not their independence, when they ha 
conquered. Proud from victory, and with their swords i 
their hands, would they surrender their liberties to a privai 
man? Would temporary leaders, limited in their power 
and unprovided in resources, ever think to usurp an authorit 
over warriors, who considered themselves as their equals, wei 
ampaiient of control, aed aUached with devoted zeal to the 
privileges! Or, would they find leisure to form resolution 
or opportunities to put them in practice, amidst the luniu 
^nd confusion of those fierce and bloody wars, which their a-- 
tions first waged with the Britons, and then engaged in amor 
themselses? Sufficiently flattered in leading the armies i. 
their countrymen, the ambition of commanders could as !itt 
suggest such designs, as the liberty of the people couid subm 
«o them. The conquerors of Britain xetaioed iheir indepeiu 
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ence ; and this island saw itself again in that free state in 
which ihe Roman arms had discovered it. 

"The same firmness of character, and generosity of manners, 
which, in general, distinguished the Germans, were possessed 
in an eminent degree by the Saxons; and while we endeavor 
to unfold their political institutions, we must perpetually turn 
(inr observation to that masterly picture in which the Koman ' 
hislorian has described these nations. In Ihe woods of Ger- 
many shall we find the principles which directed the slate of 
land, in the different kingdoms of Europe ; and there shall we 
find the foundation of those ranks of men, and of those civil 
arrangements, which the barbarians everywhere established; 
and which the English alone have had the good fortune, or 
ihe spirit, lo preserve." — Stuart on the Constitution of Eng- 
land, p. 59-61. 

"Kings they (the Germans) respected as the first magis- 
trates of the state ; but the anthority possessed by them was 
narrow and limited." — Ditto, p. 134. 

"Did he, (the king,) at anytime, relax his activity and 
martial ardor, did he employ his abilities to the prejudice of 
his nation, or fancy he was superior to the laws; the same 
ipower which raised him to honor, humbled and degraded him. 
The customs and councils of his country pointed out lo him 
his duty ; and if he infringed on the former, or disobeyed the 
^latter, a fierce people set aside his authority. * * * 

"His long hair was Ihe only ornament he affected, and 
■to be foremost to attack an enemy was his chief distinction. 
Engaged in. every hazardous expedition, he was a stranger to 
■repose; and, rivalled by half the heroes of his tribe, he could 
obtain little power. Anxious and watchful for the public in- 
terest, he felt every moment his dependence, and gave proofs 
of his submission. 

" He attended the general assembly of his nation, and was 
allowed the privilege to harangue it first; but the arts of per- 
suasion, though known and respected by a rude people, were 
mieqnally opposed to the prejudices and passions of men." — 
.Ditto, p. 135-6. 

" Th£ authority of a Saxon monarch was not more constder- 
ulile. The Saxons submitted not to the arbitrary rvle of princes. 
They administered an oath to their sovereigns, which bound 
them to acknowledge the laws, and to defettdthe rights of the 
church and people; and if they forgot this obligation, they 
forfeited their ojice. In both countries, a price was affixed 
on kings, a fine expiated their murder, as well as that of the 
meanest citizen ; and the smallest violation of ancient usage, 
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or the least step towards tyranny, was always dangerous, and 
often fatal to Ihem."— Ditto, p. 139-40. 

"They were not allowed to impose taxes on the king- 
dom." — Ditto, p. 146. 

" Like the German monarchs, they deliberated in the generaj 
assembly of the nation ; but their legislative avilwnty was tmt 
much respected; and their assent was considered in no better 
light than a.s a form. This, however, was their chief prerog- 
ative; and they employed it to acquire an asceudanl in the 
state. To art and insinuation they turned, as their only re- 
source, and flattered a people whom they could not awe ; but 
address, and the abilities to persuade, were a weak compensa- 
tion for the absence of real power. 

" They declared war, it is said, and made peace. In both 
cases, however, they acted as the instruments of the state, and 

fut in execution the resolutions which its councils had decreed. 
f, indeed, an enemy had invaded the kingdom, and its glory 
and its safety were concerned, the great lords took the field at 
the call of their sovereign. But had a sovereign declared war 
against a neighboring state, without requiring their advice, or 
if he meant to revenge by arms an insult offered to him by 
a subject, a haughty and independent nobility refused their 
assistance. These they considered as the quarrels of the 
king, and not of the nation ; and in all such emergencies he 
could only be assisted by his retainers and dependents." ■— 
DUto, p. 147-8. 

"Nor must we imagine that the Saxon, any more than the 
German monarchs, succeeded each other in a lineal descent,* 
or that they disposed of the crown at their pleasure. lu both 
countries, the free election of the people filled the throne ; and 
their choice was the only rule by which princes reigned. The 
succession, accordingly, of their kings was often broken and 
interrupted, and their depositions were frequent and ground- 
less. The will of a prince whom they had long respected, 
and the favor they naturally transferred to his descendant, 
made them often advance him to the royal dignity; but the 
crown of his ancestor he considered as the gift of the people, and 
neither expected nor claimed it as a right." — Di«(i, p. 151-3. 

In Germany " It was the business of the great to command 
in war, and in peace they distributed justice. * * * 
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" Th« princes in Germany were mrls in England. The great 
;onlended in both countries in the number of their retainers, 
ind in that splendor and magnificence which are so alluring 
:o a rude people; and though they joined to set bounds to 
egal power, they were often animated against each other 
ivith the fiercest hatred. To a proud and impatient nobihty 
-t seemed little and unsuiting to give or accept compositions 
or the injuries they committed or received; and their vassals 
idopling their resentment and -passions, war and bloodshed 
Uoiie could terminate their quarrels. What necessarily re- 
iulied from their situation in society, was continued as a 
-.vieikge; and the great, in both countries, made war, of iheir 
private anthoriiy, on their enemies. The Saxon earls even 
carried their arms against their sovereigns; and, surrounded 
with retainers, or secure in fortresses and castles, they despised 
(heir resentment, and defied their power. 

" The judges of the people, they presided in both countries 
in courts of law.* The particular districts over which they 
exerted their authority were marked out in Germany by the 
council of the slate ; and in England their jurisdiction extend- 
ed over the fiefs and other territories they possessed. All 
causes, both civil and criminal, were tried before tliem; and 
they judged, except in cases of the utmost importance, without 
appeal. They were even allowed to grant pardon to crim- 
inals, and to correct by their clemency the rigors of justice. 
Nor did the sovereign exercise any authority in their lands. 
In these his officers formed no courts, and his writ was disre- 
garded. * * * 

" They had officers, as well as the king, who collected their 
revenues, and added to their greatness; and the inhabitants 
of their lands they distinguished by the name of subjects. 

" But to attend the general assembly of their nation was the 
chief prerogative of the German and Saxon princes; and as 
they consulted the interest of (heir country, and deliberated 
concerning matters of state, so in the king's contf, of which 
also ihey were members, they assisted to pronotmce judgment 
in the complaints and appeals which were lodged in it." — 
Ditlo, p. 158 to 165, 

Henry says: 

"Nothing can be more evident than this important truth; 
that our Anglo-Saxon kings were not absolute monarchs ; but 
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that their powers and prerogatives were limited by the laws 
and customs of the country. Our Saxon ancestors had been 
governed by limited monarchs in their native seals on the con- 
tinent ; and there is not the least appearance or probability 
1 hat they rehnqaished their hberties, and submitted to absolute 
government in their new settlements in this island. It is not 
10 be imagined that men, whose reigning passion was the love 
of liberty, would willingly resign it; and their new sover- 
eigns, who had been their fellow-soldiers, had certainly no 
jiinver to compel them to such a resignation." — Z Henry's 
History of Great Britain, 358. 

Mackintosh says: "The Saxon chiefs, who were called 
kings, originally acquired power by the same natural causes, 
which have gradually, and everywhere, raised a few men 
ibive their fellows They were, doubtless, more experienced, 
iiDre skilful, more brave, or more beautiful, than those who 
followed them * * A king was powerful in war by ths 
lustre of his arms, and the obvious necessity of obedience. 
His uifli\eiice in peace fluctuated with his personal character. 
In the progress of usage his power became more fixed and 
more liniued * * It uould be very unreasonable to sup- 
pose that the northern Germans who had conquered England, 
had so f=ir changed their characteristic habits from the age of 
Tacitus that the victors became slaves, and that their generals 
WLre converted into tyrints." — Mackintosh's Hist, of Eng' 
land Ck i 45 Lardne> s Cab. Cyc, 73-4. 

Ripin in his discourse on the " Origin and Nature of the 
English Constitution," says : 

" There are but two things the Saxons did not think proper 
to trust their kings with; for being of hke passions with other 
men, they might very possibly abuse them ; namely, the power 
of changing ilie laws enacted by consent of king and people; 
and the power of raising taxes at pleasure. From these two 
articles sprung numberless branches concerning the liberty and 
properly of ihe subject, which the king cannot touch, without 
breaking the coustitution, and they are the distinguishing char- 
acter of the English monarchy. The prerogatives of the 
crown, ani the rights and privileges of the people, flowing 
from the two fore-mentioned articles, are the ground of all the 
laws that from lime to time have been made by unanimous 
consent of itmg and people. The English government con- 
sists in the strict union of the king's prerogatives with the 
people's liberties. * * But when kings arose, as some 
there were, that aimed at absolute power, by changing the 
old, and making new laws, at pleasure; by imposing illegal 
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taxes on the people; this excellent government heing, in a 
manner, dissolved by these destructive measures, confusion and 
civil wars ensued, which some very wrongfully ascribe to the 
fickle and restless temper of the English." — Rapin's Preface 
to his History of England. 

Hallam says that among the Saxons, " the royal authority . 
was weak." —2 Middle Ages, 403. 

But although the king himself had so little authority, that 
it cannot be supposed for a moment that his laws were 
regarded as imperative by the people, it has nevertheless been 
claimed, in modern times, by some who seem determined to 
find or make a precedent for the present legislative authority 
of parliament, that his laws were authoritative, when assented 
to by the Witena- gemote, or assembly of wise men — that is, 
the bishops and barons. But this assembly evidently had no 
legislative power whatever. The king would occasionally 
invite the bishops and barons to meet him for consultation on 
pubiic aifairs, simply as a council, and not as a legislative 
body. Such as saw fit to attend, did so. If they were agreed 
upon what ought to be done, the king would pass a law 
accordingly, and the barons and bishops would then return 
and inform the people orally what laws had been passed, and 
use their influence with them to induce them to conform to 
the law of the king, and the recommendation of the council. 
And the people no doubt were much more likely lo accept a 
iaw of the king, if it had been approved by this council, (ban 
if it had not. But it was still only a law of the king, which 
they obeyed or disregarded according to their own notions of 
expediency. The numbers who usually attended this coun- 
cil were too small to admit of the supposition that they had 
any legislative authority whatever, to impose laws upon ihe 
people against their will- 
Lin gard says : 

" It was necessary that the king should obtain the assent of 
these (the members of the Witena -gemotes) to all legislative 
enactments ; because, without their acquiescence and support, it 
was impossible to carry them into execution. To many char- 
ters (laws) we have the signatures of the WUan. They sel- 
dom exceed thirty in number ; they never amount to sixty." — 
1 Lingard, 4S6. 



<«l<,i:,G00gIf 



WEAKNESS OF THE BEGAL AUTHOEITY. 59 

It is ridiculous to suppose that the assent of such an assem- 
bly gave any authority to the laws of the king, or had any 
influence in securing obedience to them, otherwise than by 
■way of persuasion. If this body had had any real legislative 
authority, such as is accorded to legislative bodies of thq 
present day, they would have made themselves at once the 
most conspicuous portion of the government, and would have 
left behind them abundant evidence of their power, instead of 
the evidence simply of their assent to a few laws passed by 
the king. 

More than this. If this body had had any real legislative 
authority, they would have constituted an aristocracy, having, 
in conjunction with the king, absolute power over the people. 
Assembling voluntarily, merely on the invitation of the king; 
deputed by nobody but themselves; representing nobody but 
themselves; responsible to nobody but themselves; their legis- 
lative authority, if they had had any, would of necessity have 
made the government the governmetit of an aristocracy 
merely, and the people slaves, of course. And this would 
necessarily have been the picture that history would have 
given us of the Aiiglo-Saxon government, and of Anglo-Sax- 
on liberty. 

The fact that the people had no representation in this assem- 
bly, and the further fact that, through their juries alone, they 
nevertheless maintained that noble freedom, the very tradition 
of which (after the substance of the thing itself has ceased 
to exisi) has constituted the greatest pride and glory of the 
nation to this day, prove that this assembly exercised nc 
authority which juries of the people acknowledged, except a* 
their own discretion.* 



" The opinion ospressed in the test, that the Wit™ tad no le^lative autliority, " 
eoiTobotatfld by the following authorities ; 

" From the fiwt that the now laws passed ^J^^^.^*?^^^?J\^iXen^^ toa^' 
tt^d^a^B ''^tl^^TS^Mo^e th^ey oo^d hT™ ^ e'fieel of law in ll^ partial. 

m«".re™i Mndim"renmred to ^ra the legislation of the king and Witan t* 
effect of law, wos Hndouhtedlr, I thini, m a gmeral iMng, (Ae sancri™ of a jury. 
know of no evidence whMaver that laws were evor snhmittM to popular rote in th 
BOimty oourtJ, as this author Beams to suppose possible. Another mode, Bometunea is 
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There is not a more palpable iruth^ in the history of the 
Anglo-Saxon government, than that stated in the Introduction 
to Gilbert's History of the Common Pleas,* viz., ^Hhat the 
County and Hundred Courts" (to which should have been 
added the other courts in which juries sat, the courts-baroti 
and coort-Ieet,) " in those times were the Teal and only Parlia- 
ments of the kingdom." And why were they the real and 
only parUaments of the kingdom 7 Solely because, as will 
be hereafter shown, the juries in those courts tried causes on 
their intrinsic merits, according to their own ideas of justice, 
irrespective of the laws agreed upon by kings, priests, and 
barons ; and whatever principles they uniformly, or perhaps 
generally, enforced, and none others, became practically the 
law of the land as matter of couise.f 

Finally, on this point. Conclusive proof that the legisla- 
tion of the king was of little or no authority, is found in the 
fact that the kings enacted so few laws. If their laws had 
been received as authoritative, in the manner that legislative 
enactments are at this day, they would have been making 
laws continually. Yet the codes of the most celebrated kings 
are very small, and were little more than compilations of im- 
memorial customs. The code of Alfred would not fill twelve 



" Tho preambleB of the la*3 (of tho Witan) speak of the infinilo number of Hige- 
mm who attended, as onjj upplauding the meaaures of the assembly. Bnt this 
applaasc was neither so unimportant lo the suooess of the loeaaures, nor so precaaelj 
diatjnguished from a share in legislation, as thoas who read history with a modern eje 
might imagine. It appears that ander Abhelstan eipedienta were tesoiled to, to 
obfMn a ounsent to the law from great bodies of the pet^le in their diatriots, whioh (behr 
nnmbera rendered imposaihle m a natJOHal assembly. That monaroh appears to bave 
Bant cummissiouere to hold gfurf-gemotrs or county me«tiagB, where they proel^med tho 
laws made by the king and his oonnaellore, which, being acknowledged aiid sworn to a* 
tliese foik-Bwife (meetii^ of Ihe people) beoajno, by their assent, eompletely binding 
on the whole aatiao." — Macldniaih'a Sin. of England, Ck. 2. i6 Lardnef'i Cfl6. 
Cjc, 75. 

* Page SI. 

t Hallam aaya, " It WHS, however, to the county court that an Bngliah fteoman diieBy 
looked for the maintenance of hisoisil rights." — 2 Mddlc Ages, 392. 

Also, "This (the county court) was the great eoQstitotional judioature in aU qnes- 
tkina of civil right." — Ditto, 3»S. 

Also, "The liberties of these Anglo-Sason thanes were otiefly secured, nest to theii 
Bworda and theh' free spirits, by the inesUmable right of deiudins civil ttnd criminal 
mita in Wieir own county ooarts." — Ditto, 399. 



<«l<,i:,G00gIf 



WEAKNESS OF THE REGAL ADTHOEiTY. OS. 

pages of the statute book of Massachusetts, and was little or 
nothing else than a compilation of the laws of Moses, and the 
Saxon customs, eridently collected from considerations of con- 
venience, rather than enacted on the principle of aulhority. 
The code of Edward the Confessor would not fill twenty 
pages of the statute book of Massachusetts, and, says Black- 
stone, " seems to have been no more than a new edition, or 
fresh promulgation of Alfred's code, or dome-book, with such 
additions and improvements as the experience of a century 
and a half suggested." — 1 Blacksione, 66* 



* " Alfred may, in one sense, bs called the founder of these laws, (the Sftion,) for 
«ita his time they were an •.nwriltm code, bat ho eiipreBlj Eiiya, ' that I. Alfrrd, ait- 
ttatd Che good J"-™ Rf ourf^ef^her* into one «de, «nd oto- 1 ™-«s ihm d«« '- wlioh iB 
» docifiive ^ot in the history of our laws well worth nottog." — Inlfoduriion to Giiberl'i 
ffiKors 0/ the Com!Km Plea^, p- 2, not!. 

Kelham. aaja, " Let na consult our own lawyers and biatoriatiB, Mid tlioy will 1*11 01 
• • that Alfred, Edgar, and Edward the ConCeasor, wets the great aiJtgilaa md 
rBhffff, of the English Laws." — Ke!k^^'< Prdi^v.^1/ Di^i^^e to the Lav^ of WO- 
ff™ the Conqama, p. 12. jl;ymd^ to Kdkam'a DliMo^ity of the JVorai™ Laiiguage. 

" He (Alfred) alao, like another Theodosjns, colkcled the BanoBj customs lla.1 he ftmnd 
dispersed in the kingdom, and reduced and digeated them mlo one unitorm system, or 
'code of laws, ia his tmn-f,er, or libir jididalU (JBdiuial book). This he aimpiled for the 
uao of tha ooert baron, hundred and eounty court, the eonrt-leet and aieriff 'a loum, 
tribunals which he oatablisbed for the trial of all causes, civil and crimiaal, in the very 
distrida wherein tha complaints arose." — 4 BiocistoBe, ill. 

Alfred himself saya, "Hence L, King Alftad, gathered these together, and oom- 
nianded many of those to be written down whioh «ir IbrefMhera observed - those whioli 
I Uked — Md those which I did not like, by tha adrioe of my Witan, I threw aside. 
For I durst not venture to set down in writmgover manjof myown, since I knew not what 
among then, would pleaae those that thonld come after us. But those which I met with 
either of the days of me, my kinsman, or of Offii, King of Meroia, or of jEthelbart; 
who was the first of the English who received baptism — thoae which appeared lo mt 
«ie juslest — I have here collected, and abandoned the others. Then 1, Alfred, King 
tha West Sasons, showed these to aE my Witan, and they then said that they wen 
all willing l« observe them." — L««a ef Alfred, Inmslol^ by R. Fri^, prefi«d t. 
Mackintosh'! History of Ejigliaui, vol. 1. iS Lardner's Cob. Cyc. 

" King Edward » » projected aud begun what his grandson. King Edward the Om 
feasor afterwards oomplctcd, vis., one uniform digest or body of laws to be obBer™ 
throoghout the whole hmgdom, bang probably no more 'tknt a rrvival of King A^i-ed" 
codt. with some improvements suggested by necessity and experience, particularly tb- 
incorporating some of the British, or, rather, Mercian awtoms, and also i»ci of tl 
UmWi (customs) as wore reasonable and approved, into the W^prf Ssxon Lage, whio" 
was still the groond-work of the whole. And this appears to be the best supported an 
most plausible conjecture, (for certainty is not to be eipected,) of the rise and origin- 
(rf tii^ admirable system of maiima and unwritten customs whioh is now known by Oi 
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The Code of Wiliiam the Conqueror * would fill less than 
seven pages of the statute book of Massachusetts; and most 
of the laws contained iu it are laken from the laws of the pre- 
ceding kings, and especially of Edward the Confessor (whose 
laws WilUam swore to observe); but few of his own being 
added. 

The codes of the other Saxon and Norman kings were, as a 
general rule, less voluminous even than these that have been 
named; and probably did not exceed them in originality.f 
The Norman princes, from William the Conqueror to John, I 
think without exception, bound themselves, and, in order to 
maintain their thrones, were obliged to bind themselves, to 
observe the ancient laws and customs, in other words, the 
'■lex ier;'i£," or "■comnion law" of the kingdom. Even 
Magna Carta contains hardly anything other than this same 
" common law," with some new securities for its observance. 

name of the tomvum U«i, an extenaing its authority nidFersallj over oil the re»lin, and 
wbioh ia donl>tie3a of Ssion parentage." — 1 BiflcitioBf, 112. 

" By the La Ten^ and Z*r Regni k understflod the laws of Edward the Confessor, 
OOflfirmed and enlarged as they were by William the Conqueror; and this CenslitutioJ 
or Coda of Ia„a is what even to Ihisday are called ' Ths Comm™ i™ 5/ iJ, I^i,' » 
— I-OTodiKtiofi to Gilhel's Himry of Ihe Common Pleas, p. 22, note. 

• Not the conqueror of the English people, (m the Mends of liberty maintiKn,) but 
only of Harold the uanrper. — See Hole's Hisfaiy of rhe Com>nm i™., oh. 5. 

t For all these oodea sae Wilkina' laws of the Anglo-SaionB. 

" Bemg regnlfltions adapted to existing inaUtotiona, tie Angto-Saion atatutca ar» 
eonoise and tflohnionl, alluding to the law which was then living and in rigor, rather 
than daflning it. The same olansea and ehaplers are often repeated word for word, ia 
the alatutea uf subsequent iiings, shoning that anaotmenla which bear the appeaiama 
of novelty are merely declaratory. ConsequenUy the appearance of a Uw, seemingly 
for tbe lirst time, ia by no means to bo considered as a proof that the matter which U 
eontaii! ia new ; nor ean we tiafla the jffogreea of the Anglo-Saxon instittitiona with any 
degree of oertainty, by following the dates ot the atatutea in which we find them first 
noticed. All ai^uments founded on the apparent chronology of the aubjecl* mduded 
m the lawa, are Hable lo great fallacies. Jurthermore, a considerable portion of the 
Anglo-Saxon law was neyer recorded m writing. There oan be no donbt bat that the 
rules of inheritance were well established and defined j yet we hare not a single tew, 
and hardly a amgle document fi™n wbidi the course of the descent of land can be in- 
ferred. * • Positive proof cannot be obtained ot the commencement of any inatitu- 
Won, becauae the firat written law relatmg to it may poasaibly be merely oonflrnatory or 
declaratory ; neither oan the non^iiialence of any inalitufaon be inferred from the ab- 
aenoo of direct evidence. Written laws wore modified and conliclled by customs of 
which no trace ean be discovered, until after the lapse of centuries, although those 
usages must bare been in conalant vigor during the long interval of silence." _ 1 Pal. 
gnav'a But md Progren of the English CamimnwtaUh, 58-9. 
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How is this abstinence from legislation, on the part of the 
ancient kings, to he accounted for, except on the supposition 
that the people would accept, and juries enforce, few or no 
new laws enacted by their kings ^ Plainly it can be accounted 
for in no other way. In fact, all history informs us that 
anciently ihe attempts of the kings to introduce or establish 
new laws, met with determined resistance from the people, 
and generally resulted in failure. " Nolumus Le^es Angli(B 
mvtari," (we will that the laws of England be not changed,) 
was a determined principle with the Anglo-Saxons, from 
which they seldom departed, up to the time of Magna Carta, 
Miii indeed until Jong afier.* 



SECTION 11. 

The Ancient Common Law Juries were mere Courts of 
Conscience. 

But it is in the administration of justice, or of law, that the 
freedom or subjection of a people is te'ited If this administra- 
tion be in accordance with the arbitriry h ill of the legislator — 
that is, if his will, as it appears in his statutes, be the highest 
rule of decision known to the judicial tribunals, — the govern- 
ment is a despotism, and the people are slaves. If, on the 
other hand, the rule of decision be those principles of natural 
equity and justice, which constitute, or at least are embodied 
in, the general conscience of mankind, the people arc free in 
just so far as that conscience is enlightened. 

That the authority of the king was of Uttle weight with the 
judicial tribunals, must necessarily be inferred from the fact 
already stated, that his authority over the penple was but 
weak. If the authority of his laws had been paramount in 
the judicial tribunals, it would have been paramount with ihe 
people, of course; because they would have had no alternative 

' • RaE»ii "JS. " 1^8 euetomB now praotised ia Eaglajid are, for the most part, ths 
■ana as the Aaglu-SaioDa brought with them from ttcmiany." — Rain's Dis!;Miai«K 
•n tia Govemiiml of Ihe Anglo-Saxons, ml. 2, Oct, Ed., i>. 138. i'w Kdkm'n DU- 
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but submission. The fact, tben, that his laws were rtol au.- 
thoritative with the people, is proof that they were 7iot author- 
itative with the tribunals — in other words, that ihey were not, 
as matter of course, enforced by the tribunals. 

But we have additioiia! evidence that, np to the time of 
Magna Carta, the laws of the king were not binding upon the 
judicial tribunals; and if they were not binding before that 
lime, they certainly were not afterwards, as has already been 
shown from Magna Carta itself. It is manifest from all the 
accounts we have of the courts in which juries sat, prior to 
Magna Carta, such as the court-baron, the hundred court, the 
courl-leel, aud the county court, thai lAey were mere courts of 
conscience, and that the juries were the judges, deciding causes 
according to their own notions of equity, and not according to 
any laws of the king, nnkss ihey thought them just. 

These courts, it must be considered, were very numerous, 
and held very frequent sessions. There were probably seven, 
eight, or nine hundred courts a month, in the kingdom ; the ob- 
ject being, as Blackstone says, "to bring jus/ice home to every 
Man's door." (3 Blackstone, 30.) The number of the county 
courts, of course, corresponded to the number of counties, (36.) 
The coiirt-ket was the criminal court for a district less than a 
county. The hundred court was the court for one of those 
districts anciently called a hundred, because, at the time of 
their first organization for judicial purposes, they comprised 
(as is supposed) but a hundred families.* The court-baron 
was the court for a single manor, and there was a court for 
every manor in the kingdom. All these courts were holdeii 
as often as once in three or five weeks; the county court once 
a month. The king's judges were present at none of these 
courts; the only ofiicers in attendance being sherifl"s, bailifi'S) 
and stewards, merely ministerial, and not judicial, officers; 
doubtless incompetent, and, if not incompetent, unlrustworihy, 
for giving the juries any reliable information in matters of 
law, beyond what was already known lo the jurors themselves. 



» HaUam says, ■' The oountj of Susse 
Dorset forty-firec ; nhilo Yorkahiro has 
2 Middh Agei, 31)1. 
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And yet these were the courts, in which was clone all the 
judicial business, both civil and criminal, of the nation, except 
appeals, and some of the more important and difficult cases* 
It is plain that the jnries, in these courts, must, of necessity, 
have been the sole judges of all matters of law whatsoever; 
because there was no one present, but sheriifs, bailiffs, and 
stewards, to give them any instructions ; and surely it will not 
be pretended that the jurors were bound to take their law from 
such sources as these. 

In the second place, it is manifest that the principles of law, 
by which the juries determined causes, were, as a general 
rule, nothing else than their own ideas of natural equity, and 
not any laws of the king ; because but few laws were enacted, 
and many of those were not written, but only agreed upon in 
council.! Of those that were written, few copies only were 
made, (printing being then unknown,) and not enough to 
supply all, or any considerable number, of these numerous 
courls. Beside and beyond all this, few or none of the jurors 
could have read the laws, if they had been written ; because 
few or none of the common people conld, at that time, read. 
Not only were the common people unable to read their own 
language, but, at the time of Magna Carla, the laws were 
written in Latin, a language that could be read by few persons 
except the priests, who were also the lawyers of the nation. 
Mackintosh says, "the first act of the House of Commons 
composed and recorded in the English tongue," was in 1415, 
two centuries after Magna Carta.J Up to this time, and for 
some seventy years later, the laws were generally written 

* Bsoepting also matters pertaining to tlie eolieoUon of ttia revenue, nhich were d«- 
(ormined in the king's court of esoliequer. But even ia this court it whs tho law " that 
Bans if amerced bnl (y Ids peers." — 3&Tor of Justices, 49. 

f " For llie English iawa, akhough not wHUen, may, as it should seem, and that with- 
out an J ibbeorditj, be termed laws, (since this itself is law — lint which pleases the 
piince has the force of Uw,) I mean those laws whioh it ia evident were promulgoted 
by the advice ot the nobles and the authoritj of the prince, ooneerning doubts to be 
settled in their assembly. For if from the mere wantof wriUng only, they should not 
be EOQadeiea \tW8, then, unquestionably, writing would saem to oonfer more authority 
upon laws themselves, than either tho equity of the peiaons constituting, or the reason 
of those framing them." — ffl-mnHr 's IWface, p. 38, (Glanvills was chief justice of 
Henry II., 1180.) 1 jfVntr's IPslary of ike Angh-Saxms, 280. 

J MaoWntosh's Hiatorv ff Euglaad, eh. 3, Lardnor'a Cabinet Cyclopaidia, 266. 
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either in Latin or French ; both languages incapable of being 
read by the common people, as well Normans as Saxons; and 
one of them, the Latin, not only incapable of being read 
by them, but of being even understood when it was heard 
by them. 

To suppose that the people were bound to obey, and juries 
to enforce, laws, many of which were unwritten, none of 
which they conld read, and the larger part of which (those 
written in Latin) they could not translate, or understand when 
they heard them read, is equivalent to supposing the nation 
sunk in the most degrading slavery, instead of enjoying a 
liberty of their own choosing. 

Their knowledge of the laws passed by the king was, of 
course, derived only from oral information; and "Me good 
laws," as some of them were called, in contradistinction to 
others — those which the people at large esteemed to be good 
laws ^ were doubtless enforced by the juries, and the others, 
as a general tiling, disregarded.* 

That such was the nature of judicial proceedings, and of 
the power of juries, up to the time of Magna Carta, is further 
shown by the following authorities. 

"The sheriffs and bailiffs caused the free tenants of their 
bailjwics to meet at their counties and hundreds ; ai which 
justice was so done, that every one so Judged his neighbor by 
such jtedgment as a man could not elsewhere receive in the like 
cases, until such times as the customs of the realm were put 
in writing, and certainly published. 

" And although a freeman commonly was not to serve (as a 
juror or judge) without his assent, nevertheless it was assented 
imlo that free tenants should meet together in the counties 
and hundreds, and lords courts, if they were not specially 
exempted to do such suits, arid there judged their neighbors." 
— Mirror of Justices, p. 7, S. 
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Gilbert, in his treatise on the Constitution of England, says: 

" In the county courts, if the debt was above forty shillings, 
there issued a.juslicies (a commission) to the sherift', to enable 
him to hold such a plea, wkere ike suUors (Jurors) are judges 
of the law and fact." — Gilbert's Cases in Law and Eqtiitif, 
^c, ^c., 456. 

All the ancient writs, given in Gllanvil!c, for summoning 
jurors, indicate that the jurors judged of everything, on their 
consciences only. The writs are in this form : 

" Summon twelve free and legal men (or sometimes twelve 
knights) to be in court, prepared upon their oaths to declare 
whether A or B have the gi-ealer right to the land {or other 
thing) in question." See Writs in Beames' Glanviile, p. 54 
to 70, and 233-306 to 332. 

Crabbe, speaking of the time of Henry L, (1100 to 1135,) 
recognizes the fact that the jurors were the judges. He says : 

" By one law, every one was to be tried by his peers, who 
were of the same neighborhood as himself. * * By another 
law, the judges, for so the jury were called, were to be chosen 
by the party impleaded, after the manner of the Danish nem- 
bas ; by which, probably, is to be understood that the defend- 
ant had the liberty of taking exceptions to, or challenging the 
jury, as it was afterwards called." — Crabbe's History of the 
English Law, p. 55. 

Reeve says : 

"The great court for civil business was the county court ; 
held once every four weeks. Here the sheriff presided ; but 
the suitors of the court, as they were called, t/tat is, the freemen 
or landholders of the county, were the judges ; and the sheriff 
was to execute the judgment. * * * 

"The hundred court wa.B held before some fiai/i^; the leet 
before the lord of the manor's steward. | * * 

"Out of the county court was derived an inferior court of 
eivU jurisdiction, called the court-baron. This was held from 
three weeks to three weeks, and was in every respect like the 
county court ;" {that is, the Jurors were Judges in it;) "only 
the lord to whom this franchise was granted, or his steward, 



, Mt. Reeve means to be understood that, in the hi 
a TUB'S iJu judges, ttB be dedarca them to have bei 
"bailiff" 01 "Btetrard" muist bava been judge. 
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presided instead of the sheriff.'' — 1 Reeve's Histoi'y of the 
English Law, p. 7. 
Chief Baron Gilbert says: 



" Besides the tenants of the king, which held per b 
(by the right of a baron,) and did suit and service (served as 
judges) at his own court; and the burghers and tenants in 
ancient demesne, that did suit and service (served as jurors 
or judges) in their own court in person, and in the king's by 
proxy, there was also a set of freeholders, that did suit and 
service (served as jurors) at the county court. These were 
such as anciently held of the lord of the county, and by the 
escheats of earldoms had fallen to the king; or such as were 
granted out by service to hold of the king, but with particular 
reservation to do suit and service (serve as jurors) before the 
liing's bailifi'; because U was necessary the sheriff, or bailiff of 
the king, sliotild have suitors (Jurors) at the county court, that 
the business might be despatched. These suitors are the pares 
(^peers') of the county court, and indeed the judges of it ; as the 
pares {peers) were the judges in every court-baron; and there- 
fore the king's baiUff having a court before him, there must 
ha pares or judges, for the sheriff himself is fiotajudge; and 
though the style of the court is Curia prima Comitatus E. C 
Milit' vicecom' ComUat' prced! Tent' apud B., &c. (First 
Court of the county, E. C. knight, sheriff of the aforesaid 
county, held at B., &c.); by which it appears that the court 
was the sheriff's ; yet, by the old feudal constitutions, the lord 
was not judge, but the pares {^peers) only ; so that, even in a 
justi/nes, which was a commission to the sheriff to hold plea 
of more than was allowed by the natural jurisdiction of a 
county court, the pares {peers, jurors) only were judges, and 
not the sheriff^; because it was to hold plea in the same manner 
as they used to do in that (the lord's) court." — Gilbert on the 
Court of Exchequer, ch. 5, p. Gl-2. 

" It is a distinguishing feature of the feudal system, to make 
civil jurisdiction necessarily, and criminal jurisdiction ordina- 
rily, coextensive with tenure ; and accordingly there is insepa- 
rably incident to every manor a court-baron (curia baronum), 
beirig a court in which the freeholders of the manor are the sole 
judges, but in which the lord, by himself, or more commonly by 
his steward, presides." — Political Dictionary, word Manor. 

The same work, speaking of the county court, says : " The 
judgt-s were the freeholders who did suit to the court." See 
word Courts. 

"In ihe case of freeholders attending as suitors, the county 
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court or courl-baron, (as in the case of the ancient tenants per 
barontam attending Parhament,) the suitois aie the judges of 
the court, both for law and for fact, and the sheiiff or the under 
sheriff in the county court, and the lord or his steward in the 
court-baron, are only presiding officers, with no judicial au- 
thority." — Political Dictionary, word Suit. 

"Court, (ciirtis, curia aula); the space enclosed by the walls 
of a feudal residence, in which the followers of a lord used to 
assemble in the middle ages, to administer justice, and decide 
respecting affairs of common interest, &c. It was next used 
for those who stood in immediate connexion with the lord and 
master, the pares airvE, (peers of the court,) the limited portion 
of the general assembly, to which was entrusted the pronounc- 
ing of judgmeni," &c. — Encyclopedia Americana, word Court. 
" in court-barons or county courts the steward was not 
judge, but the pares {peers, jurors); nor was the speaker 
iu the House of Lords judge, but the barons only." — Gilbert 
on the Court of Exchequer, ch. 3, p. 42. 
Crabbe, speaking of the Saxon times, says: 
" The sheriff presided at the hundred court, * * and some- 
times sat in the place of the alderman (earl) in the couTUy 
court." — Crabbe^ 23. 

The sheriff afterwards became the sole presiding officer of 
the county court. 

Sir Thomas Smith, Secretary of State to Clueen Elizabeth, 
writing more than three hundred ye^rs after Magna Carta, in 
describing the difference between the Civil Law and the Eng- 
lish Law, says ; 

" Judex is of us called Judge, but our fashion is so divers, 
that Ihey which give the deadly stroke, and either condemn 
or acquit the man for guilty or not guilty, are not called judges, 
but the twelve men. And the same order as well in civil mat- 
ters and pecuniary, as in matters criminal." — Sntiih's Com- 
inomveaUh of England, ch. 9, p. 53, Edition of 1621. 

Court-Leet. " That the leet is the most ancient court in the 
land for criminal matters, (the court-baron being of no lest 
antiquity in civil,) has been pronounced by the highest lega' 
authority. * * Lord Mansfield states that this court was 
coeval with the establishment of the Saxons here, and it-- 
activity marked very visibly both among the Saxons ant 
Danes. * * The leet is a court of record for the cogni 
zance of criminal matters, or pleas of the crown; and neces 
sarily belongs to the king; though a subject, usually the Ion 
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of the manor, may be, and is, entitled to the profits, consisting 
of the essoign pence, fines, and ametciameuts. 

"It is held before the steward, or was, in ancient limes, before 
the bailiff, of ike lord." — Tomlin's Law Diet., word Court- 
Leet. 

Of course the jury were the judges in this court, where only 
a "steward" or "baihiF" of a mai 



"No cause of consequence was determined without the 
king's writ ; for even in the county courts, of the debts, which 
were above forty shillings, there issued a Justides (commission) 
to the sheriff, to enable him to hold such plea, where the suitors 
are Judges of the law and fad." — Gilbert's History of the 
Common Pleas, Introduction, p. 19. 

" This position " (that " the matter of law was decided by 
the King's Justices, but the matter of fact by the pares") "is 
wholly incompatible with the common law, for the Jurata 
IJwry) were the sole judges both of the law and the fad." — 
Qilbert's History of the Common Pleas, p. 70, note. 

" We come now to the challenge ; and of old the suitors in 
court, who were judges, could not he challenged ; nor by the 
feudal law could the pares be even challenged, Pares qui 
ordinariam jurisdtctionem habeni recusari non possunt; (the 
peers who have ordinary jurisdiction cannot be rejected ;) " but 
those suitors whx> are judges of the court, could not be chal- 
lenged; and the reason is, that there are several qualifications 
required by the writ, viz., that they be liberos et legates homi- 
nes de mncineto (free and legal men of the neighborhood) of 
the place laid in the declaration," 6cc., &c, — Ditto, p. 93. 

"Ad questionem juris non respondent Juratores." (To the 
question of law the jurors do not answer.) "The Annotist 
says, that this is indeed a maxim in the Civil-Law Jurispru- 
dence, but it does not bind an English jwy, for by the common 
law of the land the jury are judges as well of the matter of 
law, as of the fact, with this difference only, that the (a Saxon 
word) or judge on the bench is to give them no assistance iu 
determining the matter oi fact, but if they have any doubt 
among themselves relating to matter of law, they may then 
request him to explain it to them, which when he halh done, 
and they are thus become well informed, they, and they only, 
become competent judges of the matter of law. And this is 
\ Ihe province of the judge on the bench, namely, to show, or 
\ teach Ihe law, but not to take upon him the trial of the dehn- 
quent, either in matter of fact or in matter of law." (Here 
various Saxon laws are quoted.) "In neither of these fnnda- 
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menial laws is there the least word, hint, or idea, that the earl 
or alderman (that is to say, the Prepositus (presiding officer) 
of the court, which is tantamount to Ihe judge on the bench) is 
to take iipoti him to judge the delinquent in any sense what- 
ever, the sole purport of his office is to teach the secular or _ 
worldly law." — Diilo, p. 57, note. , 

" The administration of justice was carefully provided for ; 
it was not Ihe caprice of their lord, but the sentence of their 
peers, that they obeyed. Each was the judge of his equals, 
and each by his equals was judged." — Introd. to Gilbert on 
Temires, p. 12. 

Hallam says: "A respectable class of free socagers, hav- 
ing, in general, full rights of alienating their lands, and hold- 
ing them probably at a small certain rent from the lord of the 
manor, frequently occur in Domes-day Book. * * They 
undoubtedly were suitors to the coort-baron of the lord, to 
whose soc, or right of justice, they belonged. They were con- 
sequently judges in civil causes, determined before the manorial 
tribunal." ■ — 2 Middle Ages, 481. 

Stephens adopts as correct the following quotations from 
Black stone : 

" The Court-Baron is a court incident to every manor in the 
kingdom, to be holden by the steward within the said manor." 
* * It '^ is a court of com/mon law, and it is the court before 
the freeholders who oir.e suit and service to ihe manor," (are 
bound to serve as jurors in the courts of the manor,) "Me 
ste>vard being rather the registrar than the judge. * * The 
freeholders' court was composed of the lord's tenants, who 
were the pares (equals) of each other, and were bound by 
their feudal tenure to assist their lord in the dispensation of 
domestic justice. This was formerly held every three weeks ; 
and Us most im,portant business was to determine, by writ of 
right, all controversies relating to ike right of lands within the 
manor." — 3 Stephens' Commentaries, 392-3. 3 Blackstone, 
32-3. 

'■ A Hundred Court is only a larger court-baron, being held • 
for all the inhabitants of a particular hundred, instead of a 
manor. The free suitors {jurors) are here also the judges,, 
and the steward the register." — 3 Stephens, 394. 3 Black* 
stone, 33. 

" The County Court is a court incident to the juTisdictipn 
of the sheriff. * * The freeholders of the county are the 
real judges in this caurt, and the sheriff is the ministerial 
officer:' — 3 Stephens, 395-6. 3 Blackstone, 35~C. 
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Blacksfone describes these courts, as courts " wherein inj^i 
ties were redressed in an easy and expeditious manner, by th 
suffrage of neighbors and friends." — 3 Blackslone, 30. 

"When we read of a certain number of freemen chosen b; 
the parties to decide in a dispute — ■ all bound by oath to vote ii 
foro conscienlia — and that their decision, not the will of th- 
judge presiding, ended the suit, we at once perceive that : 
great improvement has been made in the old form of compur 
gation — an improvement which impartial observation car 
have no hesitation to pronounce as identical in its main feat 
ures with the trial by jury." — Dunham's Middle Ages, Sec 
2, B. 2, Ch. 1. 67 Lardner's Cab. Cyc, 60. 

J "The bishop and the earl, or, in his absence, the gerefa 
(sheriff,) and sometimes both the earl and the gerefa, presidei 
at Ihe schyre-mote (county court) ; the gerefa (sheriff) usuall; 
alone presided at the mote (meeting or court) of the hundred 
In the cities and tow^ns which were not within any peculia 
jurisdiction, there was held, at regular stated intervals, ■. 
burgh mote, (borough court,) for the administration of justice 
at which a gerefa, or a magistrate appointed by the king, pre 
sided." — i^ence's Origin of the Laws and Political Institu 
(ions of Modern Europe, p. 444, 

"The right of the plaintiff and defendant, and of the pros 
ecutor and criminal, lo challenge the judices, (judges,) o 
assessors,* appointed to try the cause in civil matters, and t- 
decide upon the guilt or innocence of the accused in erimina 
Tnatiers, is recognized in the treatise called the Laws of Henr; 
the First; but I cannot discover, from the Anglo-Saxon law 
or histories, that before Ihe Conquest the parties had any gen 
eral right of challenge; indeed, had such right existed, th 
injunctions to all persons standing in the situation of judge. 
{Juror.-i) to do right according to their cons^ence, woult 
scarcely have been so frequently and anxiously repeated." - 
Speuce, 456. 

Hale says : 

" The administration of the common justice of the kingdon 
seems to be wholly dispensed in the county courts, hundrei 
courts, and courts-baron ; except some of the greater crime, 
reformed by the laws of King Henry I., and that part thereoi 
which was sometimes fallen up by the Justtfiarius Anglia 
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This doubtless bred great incotiveiiieiice, unccrlainty, and 
variety in the laws, viz. : 

" First, by the ignorance of thejiidges, which were the free- 
holders of the county. * * 

" Thirdly, a third inconvenience was, that all the business of 
any moment was carried by parties and factions. For the 
freeholders being generally the judges, and conversing one 
among another, and being us it were the chief judges, twI 
only of the fact, but of the law; every man that haa a suit 
there, sped according as he could make parlies." — 1 Hale's 
History of the Common Law, p. 346. 

" In all these tribunals," (county court, hundred court, 
&c.,) "the judges were the free tenants, owing suit to the 
court, and afterwards calted its peers." — 1 1/ingard's History 
of England, 488. 

Henry calls the twelve jurors " assessors," and says : 

" These assessors, who were in reality judges, took a solemn 
oath, that they would faithfully discharge the duties of their 
oflice, and not suffer an innocent man to be condemned, nor 
any guilty person (o be acc[uitted." — Z Henry's History of 
Great Britain, 346. 

Tyrrell says : 

" Alfred cantoned his kingdom, first into Trihings and 
Lnthes, as they are still called in Kent and other places, con- 
sisting of three or four Hundreds; in which, the freeholders 
being judges, such causes were brought as conld not be 
determined in the Hundred court." — TyrreWs Introduction 
to the History of England, p. 80. 

Of the Hundred Court he says : 

"In this court anciently, one of the principal inhabitants, 
called the alderman, together with the barons of the Htm- 
dred* — id est the freeholders — was judge." — Ditto, p. 80. 

Also he says : 

" By a law of Edward the Elder, ' Every sheriif shall con- 



• " The barons of tiie Ilundred " were the freeholders. Hsllain sajs : " The word 
baro, originally meaning only a man, was of very large significance, and ia not nnfio- 
qnentJy applied to common freeholders, as in the phrase coKrt-im-™." — S Mddh 

SlacksMif Eaja : " The cowt-btnvn • * ia a court of common law, and it is the 
eonrt of the barons, by which name the fteeholders were sometimes anciently coifed ; 
ta that it is held before the freeholders who owe suit and service to the manor." — 
1, 33. _ 
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vene the people once a motilh, and do equal right to al!, 
pulling an end to controversies at times appointed.' " — Dillo, 
p. 86. 

" A slalule, emphatically termed the ' Grand Assize,' enabled 
the defendant, if he thought proper, to abide by the testimony 
of the twelve good and lawful knights, chosen by four other's 
of the vicinage, and whose oaths gave a final decision to the 
contested claim." — 1 Palgi-ave's Rise and Progress oj the 
English CominonweaUh, 261. 

" From the moment when the crown became accustomed to 
the 'Inquest,' a restraint was imposed upon every branch of 
the prerogative. The king could never be informed of his 
rights, but through the medium of the people. Every 'extent' 
by which he claimed the profits and advantages resulting from 
the casualties of tenure, every process by which he repressed 
the usurpations of the baronage, depended upon the 'good 
men and trne ' who were impanelled to ' pass ' between the 
subject and the sovereign ; iind the thunder of the Exchequer 
at Westminster might be silenced by the honesty, tlie firmness, 
or the obstinacy, of one sturdy knight or yeoman in the dis- 
tant shire. 

Taxation was controlled in the same manner by the voice 
of those who were most liable to oppression. * * A jury was 
impanelled to adjudge the proportion due to the sovereign; 
and this course was not essentially varied, even after the right 
of granting aids to the crown was fully acknowledged to be 
vested in the parhament of the realm. The people taxed 
themselves; and the collection of the giants was checked and 
controlled, and, perhaps, in many instances evaded, by these 
virtual representatives of the community. 

The principle of the jury was, therefore, not confined to its 
mere application as a mode of trying contested facts, whether 
in civil or criminal cases ; and, both in its form and in its con- 
sequences, it had a very material influence upon the general 
constitution of the realm. * * The main-spring of ihe 
machinery of remedial justice existed in the franchise of the 
lower and lowest orders of the political hierarchy. Without 
the suffrage of the yeoman, the burgess, and the churl, the 
sovereign could not exercise the most important and most 
essential function of royalty; from them he received the 
power of hfe and death; he could not wield the sword of jus- 
tice until Ihe humblest of his subjects placed the weapon in 
his hand." — 1 Palgrave's Rise and Progress of the Eng- 
lish Constitutwn, 27i-7. 
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Coke says, " The court of the county is no court of record * 
and the snUors are tkejiidges thereof. "—^ Inst., 266. 

Also, " The court of the Hundred is no court of record, and 
the suitors be thereof judges." — 4 Inst., 267. 

Also, "The court-baron is a court incident to every manor^ 
and is not of record, and tlie svUors be ihereo/ judges." — 4 
List., 268. 

Also, " The court of ancient demesne is in the nature of a 
court-baron, wlierem the suitors are judges, and is no court of 
record." — 4 Inst., 269. 

Millar says, "Some authors have thought that jurymen 
were originally compurgators, called by a defendant to swear 
shaf they believed him innocent of the facts with which he 
was charged. . . But . - compurgators were merely 
witnesses ; jnrymeii were, in reality, judges. Tiie former were 
called to confirm the oath of the party by swearing, according 
to their belief, that he had told the truth, (in liis oath of purga- 
tion ;) the latter were appointed to try, by witnesses, and by aU 
other means of proof, whet/ier he was innocent or guilty. . 
. Juries were accustomed to ascertain the truth of facts, by 
the defendant's oath of purgation, together with thai of his 
compurgators. . - Both of them (jurymen and compurga- 
tors) were obhged to swear that they would teU the truth. . 
. According to the simple idea of our forefathers, guilt or 
innocence was regarded as a mere matter of fact; and it was 
thought that no man, who knew the real circumstances of a 
case, couJd be at a loss to determine whether the culprit ought 
to be condemned or acquitted." — 1 MUlar's HiM. Ti^w of 
Eng. Gov., ch. 12, p. 332-4. 

Also, "The same form of procedure, which took place iu 
the administration of justice among the vassals of a barony, 
was gradually extended to the courts held in the trading towns." 
— Same, p. 335. 

Also, "The same regulations, concerning the distribution of 
justice by the intervention of juries, . . were introduced 
into Ike baron courts of the king, as into those of the nobility, 
or such of his subjects as retained their allodial property.'' — 
Same, p. 337. 

Abo, "This tribunal" (the aula regis, or king's court, 
afterwards divided into the courts of King's Bench, Common 

• The aneiant jury tourts kept bo reeords, beoiiuae those Hiiii eompoBed the eourfc 
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Pleas, and Exchequer) " was propcilv the ordinary baron- 
court of the king; and, being in the same circumslances with 
the baron courts of the nobility, it was under the same neces- 
sity of trying causes by the intervention of a mty." —Same, 
vol. 2, p. 292. ' 

Speaking of the times of Edward the First, (1272 to 1307,) 
Millar says: 

" What is called the petty jury was therefore introduced 
mio these tnbiinals, (the King's Bench, the Common Pleas, 
and the Exc/ie^tier,) as well as into their anxiiiary courts 
employed lo distribute justice in the circuits; and was thna 
rendered essentially necessary in determining causes of every 
sort, whether civil, criminal, ordeal." — Same, vol. 2, p. S93-4, 

Also, "That this form of trial (by jnry) obtained univer- 
sally ni all the feudal governments, as well as in that of Eng- 
land, there can be no reason lo doubt. In Frartce, in Ger- 
many, and in other European countries, where we have any 
accounts of the constitmion and procedure of the feudal courts, 
it appears that lawsuits of every sort concerning the free- 
men or vassals of a barony, were determined by ihe pt^es 
ciirta (peers of the court ;) and that (he judge took little more 
vpon him titan to regulate ihe method of proceeding, or to 
declare the verdict of the jury." — Same, vol. 1, ch. 12, p. 329. 

Also, "Among the Gothic nations of modern Europe, the 
custom of deciding lawsuits by a jury seems to have prevailed 
universally; first in the allodial courts of the county, or of the 
hundred, and afterwards in the baron-courts of every feudal 
superior.-' — Same, vol. 2, p. 296. 

Palgrave says that in Germany " The Graff (gerefa, sheriff) 
placed himself in the seat of judgment, and gave the charge 
to the assembled ffee Echevins, warning them to pronounce 
judgment according to right and justice." —2 Palgrave, 147. 

Also, that, in Germany, "The Echevins were comprised of 
the viltanage, somewhat obscured in their fnnclions by the 
learning of the grave civilian who was associated to them, and 
somewhat limited by the encroachments of modern feudality; 
but they were still substantially/ ihe judges of ihe court." — 
Same, 148. 



Palgrave also says, "Scotland, in like manner, had the laws 
of Burlaw, or Birlaw, which were made and determined by 
the neighbors, elected by common consent, in the Burlaw or 
Birlaw courts, wherein knowledge was taken of complaints 
between neighbor and neighbor, which men, so chosen, were 
judges and arbitrators, and called Birlaw men." — ! Pal- 
frrave's Rise, ifec, p. 80, 
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But, in order to understand lh« common law trial by jury, 
as it existed prior to Magna Carta, and as it was guaranteed 
by (hat instrument, it is perhaps indispensable lo understand 
more fully the nature of the courts in which juries sat, and 
the extent oi the powers exercised by juries in those courts- 
I therefore give in a nofe extended extracts, on titese points, 
from Stuart on the Constitution of England, and from Black- 
slone's Commeiitartes.* 



indepeiidenfo of the people; and buying foUowed the Ea,Y«ns into England, and oon- 
tidiiiiig their imporfauee, they supported the envied liberty we boast of- * * 

" As a chieftain led ont liis retainers to the field, and goi'emed them during tinr; so 
in peacfi he aiunmoned them together^ and exerted a civil juri?diction. He was at 
once their captain and their judge. Th^ constituted his court; and having inquired 
with him isto the guilt of thoM of their order whom justice had accused, they assisled 
^xni Xa enfuroe hia decrees. 

"This aiart (the court-baron) was imported int) England; bat tlie innOYatiofl 
Hbich eunqueft introduced into the fashion of the dmes altered somenhat its appeai> 

" The head m lord of the muiiiir oalled forth hia altendurts to his hall. ■ * He 
jnqtiired into the breathes ot custom, and of jusOoe, whiok were committed within the 
preelneta of his territory; and with his followers, uAi sat wiih hint as judga, he detei> 
mined in all matters of debt, and of trespass to a certain amount. He poasesaeiJ a 
similar jurisdiction with the chieftain in Qetnuuiy, and hia tenaata enjoyed an equal 
authority with the German retailors. 

" But a mode of administration which intmsted so much power lo the great could not 
long be ejtereised without blame or injnslioe. Tiie German, guided by the candor of 
his mind, and entering into all his engagements with tbe greatest ardor, perceived not, 
at fii'st, that the ehieftoin to whom he submitted his disputes might be Bwajed, in the 
judgments he pronounced, by patti^ity, prejudice, or interest ; and that the Influence 
he maintained with his followers was too strong to be restrained by justice. Eiperi- 
ence instructed him of lua error; he acknowledged tbe necessity of appealing from hia 
Jord; and the ODutt of the Hundred was ereeted. 

*' This establisbment nas formed both in Germany and England, by the inhatdtants of 
a certain diviaon, who extended their jurisdiotion over the territory tiey oooupied.* 
The; bound themselTes under a. penalty to assemble at stated times; <md katiiug eifcted 
the widest to preside over tkeittt they jndged, not only oil ciwl and criudtiai matttrs^ but of 
those also which regarded religion and the prie^hood. The judicial power thus in- 
vested in the people was axtendve ; they were able to preserve their rights, and 
attended this court in arms. 

" As the communication, however, and interiourso, of the individuals of a German 
community began to be wider, and more general, as their dealings enlarged, and as 
dispirtes aiose among tbe members of cUffcrent hundreds, the insufRciencj of these 
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That all these courts were mere courts of conscience, in 
which the Juries were sole judges, administer itig justice accord- 
ing to their own ideas of it, is not only shown by the extracts 



conrte for the preaervation of order waa graduaUy perodyed. The ihtn^ ™je, therefore, 
or counlj coMrt, waa ioetituted; and it funned the chief eouroe of justice boib in Ger- 
manj and England. 

" The powers, afiairdmgly, which had been enjoyed by the court of the hundred, were 
OOMidorablyimpah^. It deeided no longcrconoeraing capita! offences; it decided not 
eonoemmg matters of hTBrty, and the property of estates, or of siaves; its judg- 
meiits, in every ease, beoaino subject to review; and it lost entirely tto decisioQ of 
Ottusea, when it delayed too long to eoneider them. 

" Every subject of claim or oontention waa brought, in the first instimofl, or by appeal, 
to the comig ax„i; and the mrf, or s/rldomum, who presided there, was aetive to put 
the Uwg in esecntion. He repressed the disorders which fell out wittiin the i^rciiit of 
his authority ; and the least remission in his duty, or the least fraud he committed, waa 
oomplained of and punished. He waa elected Jrom among the great, and was above the 
temptadon of a bribe; but, to encourage his activity, he was presented with a share of 
the territory he governed; or wo* entitled to a propordoQ of the fines and profits of jos- 
tioe. Every man, in his district, waa bound to inform him concerning crimmals, and to 
aesiBt hun to bring them to trial; and, as in rude and violent tunes the poor and help, 
less were ready to be oppressed by the strong, ho was instructed partlcnlarly to defend 

" Hi? court was ambulatory, and assembled only twice a year, nnlesa the distribution 
of justice requued tJiat its mcotinga should be oftcner. Every freeholder in the county 
was obliged to attend it; and should he refuse this service, his possessions were seized, 
and he was forced to find surety for hia appearance. The neighboring earh held not 
then' courts on the same day; aud, what seems very singuUr, no judge was allowed, 

" The drnids also, or priests, in Germany, ea we had formerly occasion to remark, and 
the olergy in England, esetcised a jurisdiction in the hmdrcd and eomKji eourla. They 
instructed the people in religions duties, and in matters regarding the priesthood; and 
the princes, earls, or forMormEn, related to them the laws aad customs of the conununity. 
These judges were mutually a aheok to es>ih other ; but it was expected that they 
should agree in their judgments, and should willingly units their efforta for the nuMlo 
interest.* *^ 

" Bui the pnncf or nrlp^ormed not, at all times, in ptrsm, the ohUgatums if his oJjEce. 
The enjoyment of ease and of pleasure, to which in Germany he had delivered Wmaelf 
over, when disengaged from war, and the mcMi idea he conceived of the drudgery of 
civil affixdrs, made him often delegate ta dh inferior person the diaribution of juake mi U> 
dislria. The same sontunents were eipericnced by the Saxon nobility; and the service 
whioli they owed by their tenures, and the high employments they sustained, oailod 
them often from the management of their counties. The progress, too, of commeroe, 
• It would be wholly erroneous, I think, to infer from this statement ol Bluart, that either the 
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already given, but is explicitly acknowledged in the following 
one, ill which the modern " courts of conscience " are compared 
with tlie ancient hundred and county courts, and the preference 



giving an intricacy to oases, and Bwelliog the civil code, added to the difEcolty of their 
office, and made them averse to its duties. Sheriffs, therefore, or depirfiei, werc/rfjMxlJy 
ajpuinted Iff (roBsocI lA«r basinai; and Ihtragk Ifese viere ol first imJiT some fubordcaoliBit 
tff Ihf Paris, thei/ grew at length to b$ eTitiretif indfpend&tt of them. The cormfction nf jurta- 
diction and territori/ ceimng to premil, and the dial being separaled from the icelfsioatical 
pawer, Ihey became the sole and proper offieerafor the direction of justice in the anmtiei. 

" The hundred, however, and couniy oonrta, were not equal of themBelvos tor the 
purposes of jurisdiction and order. It was neooBaary that a court should bo erected, 
of supremo aothority, where the disputes of the great shonld be decided, where the 
disagreeing sentiments of judges should be reconciled, aud where proteolioa should bo 
given to the people against their fraud and injustioe. 

•' The princes aeoordingly, or chief nobility, in the German oommunitiea, aasembled 
together lo judge of such matters. The Saion noblea continued this prerogative ; and 
the king, or, in his absence, the chief jusficiary, watched over their delibeiatjons. But 

justice was retusod during three sessions of the hundred, and oliumed without effect, at 
four court! uf tlie county, before there eonld Ue an appeal to it. 

"So groduolly ware these arrangements established, and so naturally did tho varying 

cesBive improvements which the preservation of order, and the advantage of Bjclety, 
called them to adopt. The admission of the people into the courts of jnsljce preserved, 
among the former, that equahty of ranks for which thej were remarkable ; and it 
helped to overturn, among the hitter, those envious disdnctions which the feudal sjatem 
tended to introduce, and prevented that venality m judges, and those arbitrary pro- 
ceedings, which the growing attachment to interest, and the influence of the crown, 
might otherwise have occasioned." — Siuort on the Conntitntiiin. of England, p. 2i! 

"In the Anglo-Sajion period, accordingly, twelve only were elected; and these, 
together with the judge, or preddmg officer of the district, being sworn to regard jus- 
tice, and the voice of reason, or eouseience, all causes were submitted to them." — 
Ditto, p. 260. « 

" Before the orders of men were very nieely distinguished, the jurors were electod 
from the same rank. When, however, a regular auhordination of orders was estab- 
iished, and when a knowledge of property had inspired the neeeasitouB with envy, and 
the rich with contempt, eoery man was tried by his equals. The same spirit of liberty 
which gave rise to this regulation attended its progress. Nor could monaiehs assume 
a more arbitrary method of proceeding. • I will not' (said the Borl of Cornwall to hiB 
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given to the latter, on the ground that the duties of the jurors 
in the one case, and of the commissioners in the other, are the 
same, and that ihe consciences of a jury are a safer and purer 



soyereign) 'render op my caatlea, nor depart tha kingdom, but by judgment ot mj 
peers.' Of this institution, ao wiaely oalculated for the presorvatiun of liberty, all our 
histurianahavapronouaoed theeuloginm." — ZJiiM, p. 2G2-3. 

Blafikatone aaya : 

" The policy of ont anciant oonstitution, as ragnlated and established by the great 
Alfred, waa to bring juatice home to every man's door, by oonatituting aa many courts 
of judicature as ehere are manors and tonus in the kingdom; wheran injitrics mrs 
rrdrasei in an easy oati nrpcditious TnoHiier, by thu sugtagc of ncigMyrs and frimdi,. 
These little courts, however, ajmnmniea,ted with othera of a larger jurie<UoBon, mid 
tliOBe with others of a still greater power; ascending gradaallj from tha lowest to tho 
supreme courts, which were respeotivelj constituted to correct Ike errors of the inferior 
ones, and to determine such causes as, by reason of their weight and diffioulty, demand- 
ed a mote solemn discussion. The course ot justice flowing in large streams from the 
king, as the fomKaJn, to hia EUpeiior conrta of record ; and being then subdivided into 
smaller ehanneta, till tha whole and every part of the kingdom were plenUfnllj watered 
and refreshed. Ao uistitution that aeema highly agreeable to the dictates of natural 
reason, u well as of more enlightened polioy. » • « 

" These inferior oourta, at least the name and tbnu of them, elJU oontiuue in our 
legal constitalion ; but as the superior courts of record have, in practice, obtained 
a concurrent original juriedietion, and as there is, besides, 
plaints or actions thither from all tl 






t baa happened that these petty tribunals have fallen into 
and almost into obliTion; whether for the better or the worse may be ma 
Bome specohiiion, when we consider, on the one hand, the increase of eiipei 
delay, and, on the other, tho more able and impartial decisions tbat follon fr 
diange of jurisdiolioo. 

redress of dvd injuries, (for with those of a jurisdiction merely crivdnal I shall 
present concern myself,*) will be by bepnning with the lowest, and those who* 
diotion, though public and generally dispersed through the kingdom, is yet (with 
r^ard to eaah paraoular court) confined to very narrow lunits; and so 
gradually to those of tho moat extensive and transoendent power." — 8 

30 to ri. 

" The eoiirt-ior™ is a court incident to every manor in the kingdom, i. 
the stoBord xatkai the ii»d manor. This court-baron ia of two natures ■ tin 
tomaiy court, of which wc formerly spoke, appertaining entirely to the copy-holders, 
in which their estates arc transferred by surrender and admittance, and other matters 
transaBtad relative to their tenures only. The other, of which we now speak, is a court 
»f common law, and it is a court of the harona, by which name the freeholders were 
ently called ; for that it u held by the/reelalders who owe auil and lervict to 
mor, the stunard being Ttdher Ihc rrgistrar than Ihe judge. These courts, though in 
nature distinct, are frequently confounded together. Tie court ae are mic canaider- 
iz., thefree/ulden court, ma composed of the lord's tenania, vAo icenlhepatei (eqaala) 



sending 
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tribunal than the consciences of individuals specially appointed, 
and holding permanent offices, 

"But there is one species of courts constituted by act of 
Parliament, in the city of London, and other trading and pop- 
ulous districts, which, in their proceedings, so vary from the' 
course of the common law, that they deserve a more particular 
consideration. 1 mean the court of requests, or courts of con- 
science, for the recovery of small debts. The first of these was 
established in Loudon so early as the reign of Henry Till., by 
an act of their common council ; which, however, was certain- 
ly insufficient for that purpose, and illegal, till confirmed by 
statute 3 Jac. L, eh. 15, which has since been explained and 
amended by statute 14 Geo. IL, ch. 10. The constitution is 
this : two aldermen and four commoners sit twice a week to 
hear all causes of debt not exceeding the value of forty shil- 
lings; which they examine in a summary way, by the oath 
of the parties or other witnesses, and make suck order therein 
as is consonant to equUy and good conscience. * * * Divers 
trading towns and other disiricts have obtained acts of Parlla- 



ffiBch othrr, taid vxrt binaid by tkea fewlal Imure to assist thor lard in IM disptnsation of 
dimtnir, jtiatvx. This wos fcrmerly beld every Itrce weeks ; and its most Important 
husiiitss is t" detenoine, by writ of rij^t, aU coDtroTeraies relaUog to the right of lands 
within the mauor. rt may alao bold plea of any personal uctiona, of debt, treapaaa in 
the case, or the like, where tbe debt or damages do not amount to forty abiilinga ; which 

courts iu bbeir lowest inatanee, mjiading catirtt, so called becasM four were lustitutcd 
wiUiineveryenperior district or hnndred." — 3 Btachatme, 33, 34. 

" A ktaidied court is only a larger court-baron, being held tax all tlie inhabitanta of a 
particBlar hundred, inateed of a manor. The fret suilm-a art hrre also ibejvdgis, and iht 
sieiaad Ihe regiilraT, as in tie case af a conrt-iaron. It is likewise no court of record, ra- 
aembling the former at all pdnta, escept that m point of territory it is of grcntar juris- 
diction. This is said by Sir Edward Coke to hays been derived ont of the eoantj court 
for the eaae of the people, that they might have justice done lo them at their own doors, 
withuHt any charge or loas of lime ; but its institution was probably coeval with that of 
hundreds themselves, whioh were formerly observed to have been intrcdnced, though 
tiot invented, by Alfred, being derived from the polity of the ancient Germans. The 
caiicni, we may remember, were the principal inhobitaats of a dbtrict composed o 
fetent villages, originally in number a hundred, but afterword only called by that n 
and who pKibably gave the samo denomination lo the diatriot out uf whioli they 
Dhosen. Caau speaks positively of the jndicial power ejietolsed in th^r hundred c 
and oourts-baron. 'Princeps regiunsm atque pagontm ' (which we may fitirly con 
the lords oC hundreds and manorE) ' imcr mot jua dicunt, cmlnnxriias que nam. 
(The cbiefe of the country and the villages declare the law among them, and abate con- 
ttoversies.) And Tadtus, who had eiamined their constitution still mora att«n 
Informs OS not only of the authority of the lords, but that of the centeni, the hundi 
Or jury, v/ho were taken out of the aimttwn freehihieTs, and had themselves a ithare in 
^ Eligwitwin amcihia a pfinc^/es, ^i jura per pagos vicosqveredduntj 
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ment, for establishing in them courts of conscience upon nearly 
the same plan as that in the city of London. 

"The anxious desire that has been shown to obtain these 
several acts, proves clearly that the nation, in general, is truly 
sensible of the great inconvenience arising from the disuse of 
the ancient county and hundred courts, wherein causes of this 
small value were always formerly decided with very little 
trouble and expense to the parties. But it is to be feared that 
the general remedy, which of late hath been principally applied 
to Ibis inconvenience, (the erecting these new jurisdictions.) 
may itself be attended in time with very ill consequences , as 
the method of proceeding therein is entirely in derogation of 
the common law ; and their large discretionary powers create 
a petty tyranny in a set of standing commissioners ; and as the 
disuse of the trial by jury may tend to estrange the minds of 
the people from that valuable prerogative of Englishmen, 
which has already been more than sufficiently excluded i\\ 
many instances. How inuch rather is it to he wished thai the 
'i the county and hundred courts could he again 



smguUt, ex jiAi annitt! amcaiam siaad aaiutanlas adsKnl.' (The prineoa areehosoD in 
tbe iBBamblioe, who adminietcr the laws tkrougtout the towns and villages, and with 
each oue arc associated an hundred compauiuos, taken from the people, for purposes 
both o! eonnsel »od authority.) This hundted eourt was denominated hnitdii in the 
Gothic constitutjon. But this court, as nausea are equally liable to remoraJ from henoe 
as ii'Dm the common court-baron, and by the Eiune writs, and may also be reviewed by 
writ of felae judgment, is therefore fallen into equal disase with regard to the trial of 
actions."— 3 Blacksl'mf, 34, 35. 

**The cimnty covrt is a conrt incident to the JurisdicUon of the sheriff. It is not a 
rourt of record, but may hold pleas of debt, or damages, under the value of forty shil- 
lings ; orer some of which cansca these inferior courts have, by the enpreas words of 
the statute of Gtoocester, (6 Edward I., oh. 8,) a jurisdiction totally eiclnsive of the 
kmg's superior conrta. * * The oonnty eourt may also bold piea of many real actions, 
and of all personal actions to any amount, by virtne of a special vtH, esilfA a j-u^tUins, 
which is a writ empowering the sheriff, foe the sake of despatch, Co do (he same justice 
in his county court as might otherwise be Iiad at Wcatminster. The fiethotders nf the 
county cmrt are the real jvdgamtlm'xvrt, and Ike sheriff it the laitiisIeriiU officer. * * ' 
In modern times, as proceedings am removahle from hence into the king*« superior 

courts-baton, and as the same writ of &ilse judgment may be had in nature of a writ 
of error, this has occasioned the same disuse of bringing actions therein."^3 Blaek- 
ttme, 36, 3T. 

" Upon the whole, we cannot but admire the wise economy and admirahle provision 
of onr ancestors in settling the distribution of justice m a method Bo well calculated for 
ebeapness, eipedition, and ease. By the constitution which they eEtablished, oil trivial 

llj»n'sowncountj,handred, or perhaps parish. " — S BUckslaac, bS. 
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revived, without burdening the freeholders with too frequent 
and tedious attendances; and at the same time removing the 
delays that have insensibly crept into their proceedings, and 
the power that either party has of transferring at pleasure 
their suits to the courts at Westminster ! And toe may, with 
salisfaclion, observe, that this experiment has been actually ■ 
tried, and has succeeded in the populous county of Middlesex, 
which might serve as an example for others. For by statute 
33 Geo. II., ch. 33, it is enacted : 

1. That a special county court shall be held at least once 
in a month, in every hundred of the county of Middlesex, by 
the county clerk. 

2. That twelve freeholders of that hundred, qualified to serve 
on juries, and struck by the sheriff, shall be summoned to ap- 
pear at such court by rotation ; so as none shall be summoned 
oftener than once a year. 

3. That in all causes not exceeding the value oi forty shil- 
lings, the county clerk and twelve suitors {jurors) shall proceed 
in a summary way, examining the parties and witnesses on 
oath, without the formal process anciently used; and shall 
make such order therein as they shall judge agreeable to con- 
science." —d Blackstone, 81-83. 

What are these but courts of conscience! And yet Blaclt- 
stone tells us they are a revival of the ancient hundred and 
county courts. And what does this fact prove, but that the 
ancient common law courts, in which juries sal, were mere 
courts of conscience? 

It is perfectly evident that in all these courts the jurors were 
the judges, and determined all questions of law for themselves; 
because the only alternative to that supposition is, that the 
jurors took their law from sheriffs, bailiffs, aitd steward.^, of 
which there is not the least evidence in history, nor the least 
probability in reason. It is evident, also, that they judged 
indepeudently of the laws of the king, for the reasons before 
given, viz., that the authority of the king was held in very 
little esteem; and, secondly, that the laws of the king (not 
being printed, and the people being unable to read them if 
they had been printed) must have been in a great measure 
unknown to them, and could have been received by them only 
on the authority of the sheriff, bailiff, or steward. ' If laws 
were to be received by them on the authority of these officers, 
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the latter would have imposed such laws upon the people s 
they pleased. 

These courts, that have now been described, were continuei 
in full power long after Magna Carta, no alleralion being mad 
in them by that instrument, nor in the mode of administeritf/ 
justice in them. 

There is no evidence whatever, so far as I am aware, tha 
the juries had any less power in the courts held by the king' 
justices, than in those held by sheriffs, bailiffs, and stewards 
and there is no probability whatever that they had. All ih 
difference between the former courts and the latter undoubted!' 
was, that, in the former, the juries had the benefit of the advic 
and assistance of the justices, which would, of course, be con 
sidered valuable in difiicult cases, on account of the justice 
being regarded as more learned, not only in the laws of thi 
king, but also in the common law, or " law of the land." 

The conclusion, therefore, I think, inevitably must be, tha 
neither the laws of the king, nor the instructions of his justices 
had any authority over jnrors beyond what the latter saw fi 
to accord to them. And this view is confirmed by this remar' 
of Hallam, the truth of which all will acknowledge: 

"The rules of legal decision, among a rude people, an 
always very simple; not serving much to guide, far less ti 
control the feelings of natural G<iuity ." —2 Middle Ages, ch. 8 
part 2, p. 465. 

It is evident that it was in this way, by the free and con 
current judgments of juries, approcing and forcing certai. 
laws and rules of conduct, corresponding to their notions oj 
right and justice, that the laws and customs, which, for thi 
most part, made up the common law, and were called, at tha 
day, " the good laws, and good customs" and " the law of th. 
land," were established. How otherwise could they ever havt. 
become established, as Blackstone says ihey were, " by long an 
immemorial usage, and by (heir universal reception through 
out the kingdom.,"* when, as the Mirror says, "justice was si 
done, that every one so judged his neighbor, by suchjudgmen: 
as a man could not elsewhere receive in the like cases, until such 

* 1 ElaekEtone, 63-IJT. 
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times as the custom,s of the realm were put in writing and cer- 
tainly published ? " 

The fact that, in that dark age, so many of the principles 
of natural equity, as those then embraced in the Common 
Law, should have been so uniformly recognized and enforced 
by juries, as to have become established by general consent as 
" the law of the land ;'' and the further fact tha^ this "law of 
the land" was held so sacred that even the king could not 
lawfully infringe or alter it, but was required to swear to 
maintain it, are beautiful and impressive illustrations of the 
truth that men's minds, even in the comparative infancy of 
othe k 1 dg 1 a 1 ar and coincident ideas of the ele- 
mei ayp [1 a d he paramount obhgalion, of justice. 
The m f I p that the common mind, and the 

gen 1 P ti p a he the universal conscience, as devel- 
oped 1 n 11 d judgments of juries, may be safely 
relied up n f h p vation of individual rights in civil 
soci y i 1 h no necessity or excuse for that deluge 
ofab ayl la nwh which the present age is over- 
whelmed, under the pretext that unless laws be made, the law 
will not be known ; a pretext, by the way, almost universally 
used for overturning, instead of establishing, the principles 
of justice. 



The Oaths of Jurors. 

The oaths that have been administered to jurors, in Eng- 
land, and which are their legal guide to their duty, all (so far 
as I have ascertained them) corroborate the idea that the jurors 
are to try all cases on their intrinsic merits, independently of 
any laws that they deem unjust or oppressive. It is probable 
that an oath was never administered to a jury in England, 
either in a civil or criminal case, to try it according to law. 

The earliest oath that I have found prescribed by law to be 
administered to jurors is in the laws of Ethelred, (about the 
year 1015,) which require that the jurors ''shall swear, with 
their hands upon a holy thing, (hat they will condemn no man 
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thai is innocent, nor acquil any that is giMy.'" — i^ Black' 
stone, 3(12. 2 Turner's History of the Anglo-Saxons, 155. 
Wilkins' Laws of the Anglo-Saxons, 117. Spelman's Glos- 
sary, word Jurata. 

Blackslone assumes that this was the oaih of the grand 
jury (4 Blackslone, 302) ; but there was but one jury at the 
lime this oath was ordained. The institution of two juries, 
grand and petit, took place after the Norman Conquest. 

Hume, speaking of the administration of justice in the time 
of Alfred, says that, in every hundred, 

"Tweive freeholders were chosen, who, having sworn, 
together witli the hundrcder, or presiding magistrate of thai 
division, to administer impartial justice, proceeded to the exam- 
ination of that cause which was submitted to their jurisdic- 
tion." —-flMwi«, ch. 2. 

By a law of Henry II., in 1164, it was directed that the 
sheriff "faciei jtirare dnodecim legaks homines de vidneto seu 
de villa, quod inde veritatem secundum cmiscientiam svafip 
manifestabuni," (shall make twelve legal men from the neigh- 
borhood to swear that they will make known the truth accord 
in" to their conscience.) — Crabbe's History of the English 
lIw, 119. 1 Reeves, %7. WUkins, 321-.323. 

Gianville, who wrote within the half century previous t-o 
Magna Carta, says : 

" Each of the knights summoned for this purpose (as jurors) 
ought to swear that he will neither utter that which is false, 
nor knowingly conceal the truth," — Beanies' Gianville, 65. 

Reeve calls the triaf by jury " the trial by twelve men 
sjoorn to speak the truth." — 1 Reeves History of the Eng- 
lish Law, 87. 

Henry says that the jurors "took a solemn oath, that they 
would faithfully discharge the duties of their office, and not 
suffer an innocent man to be condemned, nor any guilty 
person to be acquitted." — 3 Henry's Hist, of Great Brit- 
ain, 346. 

The Mirror of Justices, (written within a century after 
Magna Carta,) in the chapter on the abuses of the Common 
Law, says : 

"It is abuse to use the words, to their knowledge, in their 
oaths, to make the jurors speak upon thoughts, since the chief 
words of their oaths be tfuat they speak the truth " — p. 249. 
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Smith, writing in the time of Elizabeth, says that, iacivil 
suits, the jury " be swora to declare the truth of that issue 
according to the evidence, and their conscience." — Smith's 
Vommonweallh ■(>/ England, edition of I6i21, p. 73. 

In criminal trials, he says: 

"The clerk giveth die juror an oath to go nprightiy betwixt 
the prince and the prisoner." — DUio, p. HD.* 

'Tliis quaint aod eurigus book (Smith's CommonweaJth of Eoglajid) dcaoribes the 
iiiimUra of triala, giriag ia detail the mode of impanelling ths jnrj, and then the «on- 
(iaet of the lawyers, witDosses, and eourt. I ^iie tlie fijlowing BXlraeta, tmd'mg (o shim 
thiit lie judges impisir m Imi} vpos the juries, in other cial or cdiaitud cases, bid only 
require then ta ditermmr the cautea according ta thrir cossdeaces- 

" When it is thoBglit (hat it is enough pleaded heftire them, and the witneBee? bare 
Slid what thej M.11, gne uf the judges, with a brief »iid pithj recapitalatJon, recitelhta 
the twelve in earn the argmnenta of the jargeanta of either side, that which the nit- 
jicsses iavB deelared, and tlie ohief puiats gf the erideDoa showed in writing, and gnoe 
araiu nutlelh Jhera in mind of «be issue, and aometiuie gii-eth it them m wrjlaag. 
delivering to theia the eridanoe wbioh is showed on either part, If any he, (endenoa 
here is called -jritiagB of contraeta, anthenljcal after the manner of England, that is U 
any, wiitten, sealed, and delivered.) and biddeth them gg together-" — p. 71. 
This b the whole aeeount given of the eiaige to the jury. 

In eruainal oases, after the witnesses hare been heard, and the prisoner has said what 
lie pleases in his defence, the book proceeds : 

" IVhen the judge huth heard them say enough, he asheth if they can say an j more : 
If the' say no, then he tumeth his speech (o the inquest. 'Good men, (Baith he,) ye 
of the'inquest, ye have heard what Ihese men say i^oJnst the prisoner. You have also 
heand what the prisoner can say for himselt Baw an tyi to gnut oath, and to jwm- 
diay, and do Ihit which God shall put m your mixds to tie (fiscftargB of jrour eoKd'encH, 
and mark well what ia said.''" — p. 92. 

This is ihe whole aooouut given rf the tharge in a criminal case. 
The fcUowing statement goes to oonflrm the same idea, Oiat jurors in England have 
fbrmerlj uoderslood it to be their right and duty to judge only «<eMding to their •mar 
adences, and not to submit to any diclafion fi'gm the egurt, either as to law or fact. 

"If having pregnant evidence, nererthelesa, the twelve do acquit the malefiiotor, 
ivhich they will do simetime, espedally if they perceive either one of the justiees or 
of the judges or some other man, to pnrsue too muoh and loo maUciously the death of 
the prisoner, » * the prisoner esoapath; but the twelve (are) not only rebnked by 
the iudgas, bat also threatened of punishment ; and many times commanded to appear 
in the Star-Chamber, or heFore the Privy Oounoa Ibc the matter. But this tbreateniag 
ohanoeth gftenar than the eieontion thereof ; atd the twelve mistoff with most grntle 
«»rrfi, tkey did it accordiug to their contdmces, and pray the judges to be good unto them, 
ihei/ did as thru thought right, aid os lAey acconkd idl, and «i it pasaeth away for the 
most part." — p. 100. 

The aceouut given of the trial of a peer of the realm oorroborates the same point : 
" If any dulte, marquis, ot any other of (he degrees of a baron, or above, lord of 
the Parliament, be appeaehed of treason, or any other eapitaJ orimo, he is judged by 
his peers and equals ; that is, the yeomanry doth not go upon him, but an inquest of 
the Lords of Parliament, and they pve their viaee not one for all, bat each sevei-ally 
as thev do in Parliament, being (bo^nning) at the youngest lord. And forjudge one 
lord sitteth, who is constable of England fiir that day. The judgment once given, ho 
breaketh hi* staff, and abdicateth his ofSoe. In the rest there is no i^fference from thitt 
above written," (that is, m the ease of a freeman.) — fi. 9S, 
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Hale says : 

"Then twelve, and no less, of such as are indifferent and 
are returned upon the principal panel, or the tales, arc sworn 
to try the same according to the evidence." — 2 Hale's His- 
tory of the Common Law, 141, 

It appears from Blackstone thai, even at this day, neither in 
civil nor criminal cases, are jurors in England sworn to try 
causes according to law. He says that in civil suits the jury 
are 

" Sworn well and Iniiy to try the issue between the parties, 
and a true verdict to give according to the evidence," — 3 
Blackstone, 365. 

" The issite" to be tried is whether A owes B atiything; 
and if so, how much] or whether A has in his possession 
anything that belongs to B; or whether A has wronged B, 
and ought to make compensation ; and if so, ho.w much 1 

No statute passed by a legislature, simply as a legis- 
lature, can alter either of these "issues" in hardly any con- 
ceivable case, perhaps in none. No unjust law could ever 
alter them in any. They are all mere questions of natural 
justice, which legislatures have no power !o alter, and with 
which they have no right to interfere, further than to provide 
for having them settled by the most competent and impartial 
tribunal that it is practicable to have, and then for having all 
just decisions enforced. And any tribunal, whether judge or 
jury, that attempts to try these issues, has no more moral right 
to be swerved from the line of justice, by the will of a legi&- 
iature, than by the will of any other body of men whatevei-. 
And this oath does not require or permit a jury to be so 
swerved. 

In criminal cases, Blackstone says the oalh of the jury in 
England is : 

" Weh and truly to try, and true deliverance make, between 
our sovereign lord, the king, and the prisoner whom they have 
in charge, and a true verdict to give according to the evi- 
denoe," — 4 Blackstone, 355. 

"The issue" to be tried, in a criminal case, is "gmlty," or 
"not guilty." The laws passed by a legislature can rarely, 
if ever, have anything to do with this issue. " Guilt" is aa 
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intrinsic quality of actions, and can neilher be created, 
destroyed, nor changed by legislation. And no tribunal that 
attempts to try this issue can have any moral right to declare 
a man guiUy, for an act that is intrinsically innocent, at the 
bidding of a legislature, any more than at the bidding of any^ 
body else. And this oalh does not require or permit a jury to 
do so. 

The words, "according to tha evidence" have doubtless 
been introdnced into the above oaths in modern times. They 
are nnqnestionabiy in violation of the Common Law, and of 
Magna Carta, if by them be mearit such evidence only as the 
government sees fit to allow to go to the jury.. If the govern- 
ment can dictate the evidence, and require the jury to decide 
according to that evidence, it necessarily dictates the conclu- 
sion to which they must arrive. In that case the trial is 
reaily a trial .by the government, and not by the jury. The 
jury cannot try an issue, unless they determine what evidence 
shall be admitted. The ancient oaths, it will be observed, say 
nothing about "according to the evidence." .They obviously 
take it for granted that the jury try the whole case; and of 
course that they decide what evidence shaJl be admitted. It 
would be intrinsically an immoral and criminal act for a jury 
to declare a man guilty, or to declare that one m;in owed 
money to another, unless all the evidence were admitted, 
which ikey thought ought to be admitted, for ascertaining the 
truth.* 

Grand Jury. — If jurors are bound to enforce all laws passed 
by the legislature, it is a very remarkable fact that the oath 
of grand juries does not require them to be governed by the 
laws in finding indictments. There have been various forms 
of oalh administered to grand jurors; but by none of them 
that I recollect ever to have seen, except those of ihe States 



•"The present form of the jurors' oatk iathat they eball ' pve a tme vertUotn^iird- 
ng ta the emdaict.' Atwiat Wme Was form was introduced ia anoertain; bnt ftri 
lereral oonturiea after (he Conquest, the jurora, both in cml and crimind raa«s, wecT 
iwom merel; !o speak the tralh. (trIanvUle, lib. 2, cap. 17; Bni«ton, lib. 3, eap. i'l; 
Hi. 4, p. 2B1, 391; Britton, p. 135.) Hence their dBOisiomras amuratelj termed 
«r(A"c!um, or verdict, that is, 'a thing truly flaid'; whereas the phrase ' trae verrtiot ' 
a the modBrttoath ia not an aoomatc eipression." — Poliiical Dictw my, woid Ary. 
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of Conneclicut and Tertnont, are they smm (o present men 
accordmg to law. The Enghsh fonn, as given in the essay <,„ 
Grand Juries, mitten near two hundred years ago, and sup- 
posed to have been written by Lori Smurs, is as follows : 

„f '!lT°° f''''.'';"e'""'S' '»il"'fe. "d true ptosenlmeM make 
of all such articles, matters, and things, as shall be eiven vo, 

yonrEwTed/ f f " ""r™ "^ '"'"S^ =" tSw^Z 
your Imowledge touching this present service. The king's 

You shall present no person for hatred or malice ; neither Vh, 
you leave any one unpresented for favor, or affeMion, for lovo 
or gain, or any hopes thereof; but in all things yon shall nre- 
sentthe truth, the ,vhole truth, and nothing but^he Iru h"^ To 
the best of your knowledge. So help you God." 

This form of oath is doubtless quite ancient, for the essay 
says "our ancestors appointed" it. — Se« Essay, p. 33-34. 

On the obligations of this oath, the essay says'; 

"If it be asked how, or in what manner, the (grand! juries 
•shall inquire, the answer is ready, atcording to A, b„l If their 
und„-stundmgs They only, not the juSges, are sworn to 
search diligently to find out all treasois, &o., within The" 
charge and they must and ought to use their ™„ discretion 
kgoMybe ,mf«sed ujm them h, any nurl or judges ■ an 
honest jury will thankfully accept goof advice fromjudge , as 

best of their own, not the judge's, knowledge. Neither can 
they without breach of that oath, resign thef, cons^fences " 
blindly submit to the dictates of others ; and therefore ought 
10 receive or reject such advices, as they jndge them good or 
bad. • . Nothing can be more plain and express than 
the words of the oath are to this purpose. The jurors need 
not search the law books, no, tamble over heaps of old 
records, for the explanation of them. Our greatest lawyers 
may from hence earn more certainly our andent law in this 
case, than from all the books in their studies. The languase 
wherein the oath is penned is known and understood bylvery 
man and the words m it have the same signification as they 
1 " f e Ise they are used. The judges, without 

a n In I es a legislative power, cannot put a new 

s pnl n o I er than according to their genuine, com- 

"■ " « lley cannot magisterially impose their 

J ry, and make them forsake the direct 
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words of their oath, to pursue their glosses. The grand 
inquest are bound to observe alike strictly every part of their 
oath, and to use all just and proper ways which may enable 
them to perform it; otherwise it were to say, that after men 
had sworn to inquire diligently after the truth, according to the 
best of their knowledge, they were bound to forsake all the' 
natural and proper means which their understandings suggest 
for the discovery of it, if it be commanded by the judges." — 
Lord Samers' Essay on Grand Juries, p. 38. 

What is here said so plainly and forcibly of the oath and 
obligations of grand juries, is equally applicable to the oath 
and obligations of petit juries. In both cases the simple oaths 
of the jurors, and not the instructions of the judges, nor the 
statutes of kings nor legislatures, are their legal guides to their 
duties.* 



7*1^6 Right of Juries to fix the Sentence. 

The nature of the common law courts existing prior to 
Magna Carta, such as the county courts, the hundred courts, 
the court-!eet, and the courl-baron, all prove, what has already 
been proved from Magna Carta, that, in jury trials, the juries 
fixed the sentence ; because, in those courts, there was no one 
but the jury who could fix it, unless it were the sheriff, bailiff, 
or steward ; and no one will pretend that it was fixed by them. 
The juries unquestionably gave the "judgment " in both civil 
and criminal cases. 

That the juries were to fix the sentence under Magna Carta, 
is also shown by statutes subsequent to Magna Carta. 

A statute passed fifty-one years after Magna Carta, says 
that a baker, for default in the weight of his bread, " debeat 
amereiari vel subire judicium pillorEe," — that is, "ought to 
"be amerced, or suffer the sentence of the pillory." And that 
a brewer, for "selling ale, contrary to the assize," "debeat 
amereiari, vel pati judicium tumbrelli;" that is, '•'■ought to be 
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amerced, or suffer judgment of ihe tumbrel." — 51 Heni-y III., 
St. 6, (1266.) 

If the king (_the legislative power) had had aiilhority to fix 
tlie punishments of these offences imperatively, he would nat- 
urally have said these offenders shall be amerced, and shall 
suffer judgment of the pillory and tumbrel, instead of thus 
simply expressing the opinion that they ought to be punished 
ill that manner. 

The statute of Westminster, passed sixty years after Magna 
Carta, provides that, 

"A'o city, borough, nor town, nor any man, be amerced, 
without reasonable cause, and according to the quantity of the 
trespass; that is to say, every freeman saving his freehold, a 
merchant saving his merchandise, a villein his waynage, and 
that by his or their peers.^^ — Z Edward I., ch. 6. (1275.) 

The same statute (ch. 18) provides further, that, 

"Forasmuch as the common fine and amercemeni oi the 
whole county in Eyre of the justices for false judgments, or 
for other trespass, is unjustly assessed by sheriffs and baretors 
in the shires, so that the sum is many times increased, and 
the parcels otherwise assessed than they ought to be, to the 
damage of the people, which be many times paid to the sheriffs 
and baretors, which do not acquit the payers; it is provided, 
and the king wills, that from henceforth such sums shall be 
assessed before the justices in Eyre, afore their departure, 6y 
l/ie oath of knights and other holiest •men, upon all such as 
ought to pay ; and Ihe justices shall cause the parcels to be put 
into their estreats, which shall be delivered up unto fiie ex- 
chequer, and not the whole sum." — ■ St. 3 Edward L, ch. 18. 
(1275.)* 

The following statute, passed in 1341, one hundred and 
twenty-five years after Magna Carta, providing for the trial 
of peers of the realm, and the king's ministers, contains a re- 
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cognition of the principle of Magna Carta, that the jury are to 
fix the sentence. 

"Whereas hefore this time the peers of the land have been 
arrested and imprisoned, and their temporalities, lands, and 
tenements, goods and cattels, asseized in the king's hands, 
and some put to death withont judgment of iheir peers : It is 
accorded and assented, that no peer of the land, officer, nor 
other, because of his ofRce, nor of things touching his office, 
nor by other cause, shall be brought in judgment to lose his 
temporalities, lands, tenemenis, goods and callels, nor to be 
arrested, nor imprisoned, outlawed, exiled, nor forejudged, nor 
pnt lo answer, nor be judged, but by award (sentence) of the 
said peers in Parliament." — 15 Edward III., st. 1, sec, 2. 

Section 4, of the same statute provides, 

" That in every Parliament, at the third day of every Par- 
liament, the king shall take in his hands the offices of all the 
ministers aforesaid," (that is, " the chancellor, treasurer, barons, 
and chancellor of the exchequer, the justices of the one bench 
and of the other, justices assigned in the country, steward and 
chamberlain of the king's house, keeper of the privy seal, 
treasurer of the wardrobe, controllers, and they that be chief 
deputed to abide nigh the king's son, Duke of Cornwall,") 
" and so they shall abide four or five days ; except the offices 
of justices of the one place or the other, justices assigned, 
barons of exchequer ; so always that they and ail other minis- 
ters be put to answer to every complaint; and if default be 
found in any of the said ministers, by complaint or other 
manner, and of that attainted in Parliament, he shall be pun- 
ished by judgment of the peers, and put out of his office, and 
another convenient put in his place. And upon the same our 
said sovereign lord the king shall do (cause) to be pronounced 
and made execution withont delay, according to the judgment 
{sentence) of the said peers in the Parliament." 

Here is an admission that the peers were to fix the sentence, 
or judgment, and the king promises to make execution "ao- 
cording to" that sentence. 

And this appears to be the law, under which peers of the 
realm and the great officers of the crown were tried and sen- 
tenced, for four hundred years after its passage, and, for aught 
I know, until this day. 

The first case given in Hargrave's collection of English 
State Trials, is that oi Alexander Nevil, Archbishop of York, 
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Robert YerSf Duke of Ireland, Michael de la Pole, Earl of 
Siiifolk, and Robert Tresilian, Lord Chief Justice of England, 
with several others, convicted of treason, before "the Lords 
of Parliament," in 1388. The sentences in these cases were 
adjudged by the " Lords of Parliament," in the following terms, , 
as they are reported. 

" Wherefore the said Lords of Parliament, there present, as 
judges in Pariiament, in this case, by assent of the king, pro- 
nounced their sentence, and did adjudge the said archbishop, 
duke, and earl, with Robert Tresilian, so appealed, as afore- 
said, to be guilty, and convicted of treason, and to be drawn 
and hanged, as traitors and enemies to the king and kingdom ; 
and that tlieir heirs should be disinherited forever, and their 
lands and tenements, goods and chattels, forfeiled to the king, 
and that the temporalities of the Archbishop of York should 
be taken into the king's hands." 

Also, in the same case. Sir John Holt, Sir William Burgh, 
Sir John Cary, Sir Roger Fulthorpe, and John Locton, "were 
by the lords temporal, by the assent of the king, adjudged to 
be drawn and hanged, as traitors, their heirs disinherited, and 
llieir lands and tenements, goods and chattels, to be forfeited 
to the king." 

Also, in the same case, John Blake, "of council for the 
king," and Thomas Uske, under sheriff of Middlesex, having 
been convicted of treason, 

" The lords awarded, by assent of the king, that they should 
both be hanged and drawn as traitors, as open enemies lo the 
king and kingdom, and their heirs disinherited forever, and 
their lands and tenements, goods and chattels, forfeited to the 
king." 

Also, " Simon Bvrleigh, the king's chamberlain," beingcon- 
victed of treason, " by joint consent of the king and the lords, 
sentence was pronounced against the said Simon Burleigh, that 
he should be drawn from the town to Tybuin. and there be 
hanged till lie be dead, and then have his head stiuck from 
his body.'' 

Also, " John Beauchamp, steward of the honsphold to the 
king, James Beroverse, and John Salisbury, knights, gentle- 
men of the privy chatnber, were in like manner condemned.'" 
— 1 Margrave's Slate Trials, first case. 

Here the sentences were all fixed by the peers, with the as- 
sent of the king. But that the king should be consulted, and 
his assent obtained to the sentence pronounced by the peers, 
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does not imply any deficiency of power on their part to fix the 
sentence independently of the king. There are obvious reasons 
why they might choose to consult the king, and obtain his 
approbation of the sentence they were about to impose, without 
supposing any Jega! necessity for their so doing. 

So far as we can gather from the reports of state trials, peers 
of the realm were usually sentenced by those who tried them, 
with the asse?it of the king. But in some instances no mentioH 
is made of the assent of the king, as in the case of "Lionel, 
Earl of Middlesex, Lord High Treasurer of England," in 1624, 
(four hundred years after Magna Carta,) where the sentence 
was as follows : 

"This High Court of Parliament doth adjudge, that Lionel, 
Earl of Middlesex, now Lord Treasurer of England, shall lose 
all his offices which he holds in this kingdom, and shall, here- 
after, be made incapable of any office, place, or employment 
in the slate and commonwealth. That he shall be imprisoned 
in the tower of London, during the king's pleasure. That he 
shall pay unto our sovereign lord the king a fine of 50,00l> 
pounds. That he shall never sit in Parliament any more, and 
that he shall never come within the verge of the court." — 2 
HotoelVs State Trials, 1250. 

Here was a peer of the realm, and a minister of the king, of 
the highest grade ; and if it were ever necessary to obtain the 
assent of the king to sentences pronounced by the peers, it 
would unquestionably have been obtained in this instance, and 
his assent would have appeared in the sentence. 

Lord Bacon was sentenced by the House of Lords, (1620,) 
no mention being made of ike assent of the king. The sentence 
is in these words : 

"And, therefore, this High Court doth adjudge, That the 
Lord Viscount St. Albans, Lord Chancellor of England, shall 
undergo fine and ransom of 40,000 pounds. That he shall be 
imprisoned in the tower during the king's pleasure. That he 
shall forever be incapable of any office, place, or employment 
in the state or commonwealth. That he shall never sit in 
Parliament, nor come within the verge of the court." 

And wheu it was demanded of him, before sentence, whether 
it were his hand that was subscribed to his confession, and 
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whether he would stand to it; he made the following answer, 
which implies that the lords were the ones to determine his 
sentence. 

"My lords, it is my act, my hand, my heart. Ibeseech your 
Inrdskips to be ■merciful to a broken reed." — 1 Margrave's 
State Trials, 386-7. 

The sentence against Charles the First, (1648,) after reciting 
the grounds of his condemnation, concludes in this form : 

" For all which treasons and crimes, this court doth adjudge, 
that he, the said Charles Stuart, as a tyrant, traitor, murderer, 
and public enemy to the good people of this nation, shall be 
put to death by the severing his head from his body," 

The report then adds : 

" This sentence being read, the president (of the court) spake 
as foiloweth : ' This sentence now read and published, is the 
act, sentence, judgment and resolution of the whole court.' " — 
I Hargrave's Stale Trials, 1037. 

Unless it had been the received " Ime of the land " that those 
who tried a man should fix his sentence, it would have re- 
quired an act of Parliament to fix the sentence of Charles, and 
his sentence would have been declared to be "the setilence of 
the laic" instead of "the act, sentence, judgment, and resolu- 
tion of the cjnirt" 

Hut the report of the proceedings in " the trial of Thomas, 
Earl of Macclesfield, Lord High Chancellor of Great Britain, 
before the House of Lords, for high crimes and misdemeanors 
in the execution of his office," in 1725, is so full on this point, 
and shows so clearly that it rested wholly with the lords to fix 
the sentence, and that the assent of the king was wholly un- 
necessary, that I give the report somewhat at length. 

After being found guillj/, the earl addressed the lords, for a 
mitigation of sentence, as follows : 

" ' I am now to expect your lordships'judgment ; and I hope 
that you will be pleased to consider that I have suffered no 
small matter already in the trial, in the expense I have been 
at, the fatigue, and what I have suffered otfierways. * * I 
have paid back 10,800 pounds of the money already; I have 
lost my office ; I have undergone the censure of both houses of 
Parliament, which is in itself a severe purnshment,' " &c., &c. 
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On being interrupted, lie proceeded: 

"'Mylords,Isiibmitwliether this be not proper in mitigation 
•of your lordships' sentence; but whether it be or not, 1 leave 
myself lo your lordships' justice and mercy ; I am sure neither 
of them will be wautitig, and I entirely submit.' * * 

" Then the said earl, as also the managers, were directed to 
withdraw; and the House (of Lords) ordered Thomas, Earl of 
Macclesfield, to be -committed to the custody of the gentleman 
usher of the black rod; and then proceeded to the consideration 
of v/h^X judgment," (ihal is, sentence, for he had already been 
found guilty,') "to give upon the impeachment against the 
said earl." * * 

"The next day, the Commons, with their speaker, being 
present at the bar of the House (of Lords), * * the speaker 
of the Hoiise of Commons said as follows : 

" ' My Lords, the knights, citizens, and burgesses in Parlia- 
ment assembled, in the name of themselves, and of all the 
commons of Great Britain, did at this bar impeach Thomas, 
Earl of Macclesfield, of high crimes and misdemeanors, and did 
exhibit articles of impeachment against him, and have made 
good their charge. I do, therefore, in the name of the knights, 
citizens, and burgesses, in Parliament assembled, and of all 
the commons of Great Britain, demand judgment {sentence) 
of your lordships against Thomas, Earl of Macclesfield, for the 
said high crimes and misdemeanors.' 

"Then the Lord Chief Justice King, Speaker of the House 
of Lords, said : ' Mr. Speaker, the Lords are now ready to 
proceed to judgment in the case by you mentioned. 

"'Thomas, Earl of Macclesfield, ihe Lords have unan 
imously found you guilty of high crimes and misdemeanors, 
charged on you by Ihe impeachment of the House of Commons, 
and do now, according to law, proceed to JwdgTwejif against you, 
which I am ordered to pronounce. Their lordships' jwrf^Tw.ewi 
., is, and this high court doth adjudge, that you, Thomas, Earl 
of Macclesfield, be fined in the sum of thirty thousand 
pounds unto our sovereign lord the king; and that you shal 
be imprisoned in the tower of London, and there kept in safi 
custody, until you shall pay the said fine.' " — 6 fjargrave'- 
Slate Trials, 762-3-4. 

This case shows that the principle of Magna Carta, that ; 
man should be sentenced only by his peers, was in force, am 
acted upon as law. in England, so lately as 1725, (five hun 
dred years after Magna Carta,) so far as it applied to a peei 
of ihe realm. 

9 
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Bat the same principle, on this point, that applies to a peer 
of the realm, applies to every freeman. The only difference 
between the two is, that the peers of the realm have had in- 
fluence enough to preserve their constitutional rights; while 
the constitutional rights of the people have been trampled upon 
and rendered obsolete by the usurpation and corruption of the 
government and the courts. 



The Oaths of Judges. 

As further proof that the legislation of the king, whether 
enacted with or without the assent and advice of his parlia- 
ments, was of no authority unless it were consistent with the 
ctymman law, and unless jnries and judges saw tit to enforce it, 
it may be mentioned that it is probable that no judge in Eng- 
land was ever sworn to observe the laws enacted either by the 
Iting alone, or by the king with the advice and assent of par- 
liament. 

The judges were sworn to "do equal law, and exectition of 
right, to all the king's subjects, rich and poor, without having 
regard to any person;" and that they will "deny no ma?! 
common right ;" * but they were jioi sworn to obey or execute 
any statutes of the king, or of the king and parliament, [n- 
deed, they are virtually sworn not to obey any statutes that 
are against "common right," or contrary to "the common 
law," or "law of the land;" but to "certify the king thereof" 
— that is, notify him that his statutes are against the common 
law ; — and then proceed to execute the common law, notwith- 
standing such legislation to the contrary. The w(wds of the 
oath on this point are these : 

" That ye deny no rnan common right hy {virtue of) the 
king's letters, nor none ether Tnan's, nor for none other cause; 
and in case any letters come to you contrary to the law, (that 
is, the common law, as will be seen on reference to the entire 
oath given in the note,) that ye do nothing try such letters, but 

•" Common righ,"«wlhecmm^ law. 1 (Me's Inst.Ui a. 2iio-55,6. 
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txrtify the king thereof, and proceed to execvte the law, (that 

is, the common law,) nolwiihstanding ike same tellers." 



When it is considered that ihe king was the sole legislalive 
power, and that he exercised this power, to a great extent, by 
orders in counei!, and by writs and "letters" addressed oftei^- 
tiraes to some slieriff, or other person, and that his commands, 
when communicated to his justices, or aiiy other person, " by 
letters," or writs, und^ seed, had as much lega] authority at 
iaws promulgated in any other form whatever, it will be seen 
(hat [his oath of the justices aksoltUely required that they dis 
regard any legislation that was contrary to "common righl,''' 
or ''the common law" aad notify the king that it was con 
trary to common right, or the conunon law, and then proceed 
to execute the common law, not withs landing such legislation.* 

If there could he any doubt that such was tlie meaning of 
this oath, that doiiht would be removed by a statute passed by 
the king two years afterwards, which fully explains this oath; 
as follows : 

" Edward, by the Grace of God, &c., to the Sheriff of 
Stafford, greeting i Because that by divers complaints made tc 
us, we have perceived that the Law of the Land, which we by 
our oath are botmd to maintain, is tlie less well kept, and thi: 
■execution of the same disturbed many times by maintenance 
and procurement, as well in the court as in the country ; w<: 



■ The 1Mb of tlio juatiooa is in these -words : 

■" Ye fball swear, thitt K-ell and lawfully je eboii serte our Joii the Mng nod Id 
peaptf, in the offloe of justice, and tliat lawfully ye shall counsel the king in hi 
bnsinesa, and that ye shall not oonnael nor assent to anytliing which may tum him i- 
■damage or di^eriaon in any laaoner, way, or color. And that ye shall not know tt- 
damige or disherison ot him, whereof ye shall not cause him lo be warned by yonrsslf 
flr by other; and tAaf ye fhalt do tqnal !aiii and dceaitioa if righl io aU hu suijecU, tic 
and poor, tuitliotit hamag regard to imy person. And that ye talse not by yoiir3el4 ot b, 
other, privily nor apertly, gift nor reward of goM nor silver, nor of any other thin, 
that may turn V) your profit, nulese it be meat m drinh, and that of small ralne, i 
any man that shall have any pica or process hanging before yon, ae long as the sam. 
prooeas shnl! be fo hanging, nor alter lor the same o&use. And that ye lake no fee, > 
long as ye shall be justjoe, nor robe of any man great or smalt, but of the king him 
self. And that je give none advice or connsel to no man great or sm^l, in no cac 

before you in your sessions with foroe and arms, or otherwise against the peace, i 
•gainst the form of the statute thereof made, to disturb f^i-rniim of Ihe commi 
Jaiu," (mark ±Lo term, " commim laic,") " or to menace lie people that they may ni. 
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greatly moved of conscience in this mailer, and for tfiis canse 
desiring as much for the pleasure of God, and ease and quiet- 
ness of our snbjects, as to save our conscience, and for to save 
and keep our said oath, by the assent of the great men and 
other wise men of our council, we have ordained these things 
foiEowing; 

"First, we have commanded all our jnstices, that they 
shall from henceforth do equal law and execution of right to 
all (Kir subjects, rich and poor, withont having regard to any 
p<^rson, and witkmU otnitting to do right f(/r any letters or com- 
mrindineni which may come to them from us, or from any 
<dher, or by any <Ahei- cause. And if that any letters, writs, or 
commandments come to the justices, or to other deputed 'to do law 
and right according to the usage of the realm, in disturbance 
of the law; or of the execution of the sawie, or of right to the 
parties, the justices and other aforesaid shall proceed and hold 
their courts and processes, where the pleas and matters be de- 
pending before them,, as if no such letters, writs, or cammand- 
m&tts were come to them ; and they shall certify us and our 
council of such cormnandmejils which be eontrai-y to the law, 
(that is, " the law of the liuid," or common law,) as afore is 
said."* And to the intent that our justices shall do even 
right to all people in the manner aforesaid, without more favor 
showing to one than to another, we have ordained and caused 
our said justices to be sworn, that they shall not from hence- 
. forth, as long as they shall be in the office of justice, take fee 
nor robe of any man, but of ourself, and that they shall take 
no gift nor reward by themselves, nor by other, privily nor 



pniBne the law, that ye shall cause their bodies to be arrested and put in piisoo ; witl 
in ease they be anch tliat ye cannot arrest them, that ye certify the king of their 
names, and of their misprision, bEiBtil?, so that be may thereof ordala n oonienabla 
remedy. And that ye by yourself, nor by other, privily nor apertly, mnintun any 
^ea or quarrel banging la the king's oourt, or elsewhere in the ooantry. And ikat ys 
deny no man ainrmm right by the king's laiert, nor -nane olber man's, nor for noae oiio- 
caase ; oiid in case anjr tOteri come to you mnfforji to the lain," {thai is, the " coninMifi 
taw" before menlimed,} "that ye do nMldag by^ench leaers.bal cirlifyihe Mag liereaf, and 
proceed to erEaUe the lav}" {^tke " comnton lait* " before metUianedt) " TvAvUftnta^mg the 
same laters. And that ye sbotl do and procure the profit of the king and of his crown, 
with ail thinga nbere ye me^ reasonably do the same. And in cose ye be from hence- 
forth found in default in any of the points afores^d, ye shall be at Ui& king^ will of 
body, lands, and goods, thereof to be done as shall please him, as God you help and alt 
sliaU." ~ IS Edward III., St. i. (1144.) 

« That the terms " Lmii " and " RigH," as nsed in this statute, mean the common 
; itaa, is shown by the preamble, whioh declares the motive of the statute to he that " the 
'. Lnw of the Land, (the common taw,) which we {Ike teng) bi) nur oath are bourA to mm'tt- 
' tarn," may be the better kept, k'i. 
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aperlly, ef any man that hath to do before them by any way, 
-except meat and drink, and tbal of small value; and that they 
shall give no counsel to great men or small, iti case where we 
be party, or which do or may touch us in any point, upon 
pain to be at our will, body, Hands, and goods, to do thereof as 
shall please us, in case they do contrary. And for this causa 
we have increased the fees of the same, our justices, in such 
manner as it ought reasonably to suffice them." — 20 Edr- 
ward III, ch. 1. (134t).) 

Other statutes of similar tenor have been enacted, as follows: 
"It is accorded and established, that it shall not be com- 
manded by the great seal, nor the little seal, to disturb or 
delay common right; and though such commandments do 
come, the justices shall not therefore leave (omit) to do right 
in any point." — St. 2 Edward III., ch. 8. (1328.) 

" That by commandment of the great seal, or privy seal, no 
point of this statute shall be put in delay ; nor that the justices 
of whatsoever place it be shall let (omit) to do the common 
■laiD, by commandment, which shall come to them under the 
great seal, or the privy seal," — 14 Edward III., st. 1, ch. 14. 
(1340.) 

"It is ordained and established, that neither letters of the 
signet, nor of the king's privy seal, shall be from henceforth 
sent in damage or prejudice of the realm, nor in disturbance 
of the law" (the common law). — 11 Richard II., ch. 10. 
(1387.) 

It is perfectly apparent from these statutes, and from the 
oath administered to the jnstices, that it was a matter freely 
confessed by the king himself, that his statutes were of no 
vahdity, if contrary to the common law, or "common right." 

The oath of the justices, before given, is, I presume, the 
same that has been administered to judges in England from 
the day when it was first prescribed to them, (1344,) nnlil 
now. I do not find from the English statutes that the oath 
has ever been changed. The Essay on Grand Juries, before 
referred to, and supposed to have been written by Lord 
jSomers,' 'mentions this oath (page 73) as being still adminis- 
tered to judges, that is, in the time of Charles II., more than 
three hundred years after the oath was first ordained. If the 
oath has never h-^^n changed, it follows that judges have not 
only never bei'. : - i tu suj.port any statutes whatever of 
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the king, or of parliament, but that, for five hundred year, 
past, they actn.lly have been s™,n to treat as invalid all 
statutes that ivere contrary to the common law. 



SECTION VI. 

T/ie Coronaiim Oath. 
That the legislation of the king was of no amhotily over a 
jury, ,s further proved by the oath taken by the kings at their 
coronation. This oath seems to have been substantially the 
same from the time of the Sa,on kings, down to the seven- 
teenth century, as will be seen from the authorities hereafter 
given. 

The purport of the oath is, that the king swears to maintmn 
ll„ Inn of ll,e hnd- that is, (Ae common fc„. In other words 
he sweats " to concede ami prcenic to the English people tiL - 
i». and customs conceded to thm, by the ancient, km, and 
ptons English kings, . . and especiaUy the tans, customs, 
and l,hm,es conceded to tlu: clergy and people by the iUnslriona 
kmgEdmard;" « . and " the jmt bws and customs whid. 
Ilie common people hate chosen, {quas vulgm ekgit)." 

These arc the same laws and customs which were called 
•oy the general name of 'Uhe Ian, of the land," or "the com- 
mo» Ian,," and, with some slight additions, were embodied in 
Magmi Carta. 

This oath not only forbids the king to enact any statutes 
contrary to the common law, but it proves that his statutes 
could be of no authority over the consciences of a jury since 
as has already been sufficiently shown, it was one part of 
this very common law itself, — that is, of the ancient " laws 
customs, and liberties," mentioned in the oath, —that juries 
should jndge of aU questions that came before them, according 
to their own consciences, independently of the legislation of 
the king. 

It was impossible .that this right of the jury could subsist 
consistently with any right, on the part of the king, to impose 
any authoritative legislation upon them. His oath, therefore 
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to maintain the law of the land, or the ancient " laws, cus- 
toms, and liberties," was equivalent to an oalh that he would 
never assume to impose laws upon juries, as imperative rules 
of decision, or take from them the right to try all cases accord- 
ing to their own consciences. It is also an admission that he 
had no constitutional power to do so, if he should ever desire 
it. This oath, then, is conclusive proof that his legislation 
was of no authority with a jury, and that they were under no 
obligation whatever to enforce it, unless it coincided with their 
own ideas of justice. 

The ancient coronation oath is printed with the Statutes of 
the Realm, vol. i., p. 168, and is as follows :* 

TRANSLATION. 

"Form of ike Oath of the King of England, on his Coronation. 

(The Archbishop of Canterbury, to whom, of right and 
custom of the Church of Canterbury, ancient and approved, it 
pertains to anoint and crown the kings of England, on the day 
of the coronation of the king, and before the king is crowned, 
shall propound the underwritten questions lo the king.) 

The laws and customs, conceded to the English people by 
the ancient, just, and pious English kings, will you concede 
and preserve to the same people, with the confirmation of an 
oath? and especially the laws, customs, and liberties conceded 
to the clergy and people by the illustrious king Edward? 



• The toUowing is a copy of the ori^al ; 

" Forma Juramtrdi Regis Anglia in CoraTuicims sua ; 

(AroliiBpisoopus Cantaarfce, ad qua da jure et oonsuetudina EeoleaiGe CantnariEe, an- 
tiquit et approbata, pertiaet Reges Augliee Inungeie et ooronare, die corunntiums Begis, 
aatflquc Bes coronetur, faciei K«gi InterrogatioDes anl^criptas.) 

Si leges et consuetndiueB ab antiqais jnstis et See devotis Kcgibns plcbi Anglioano 
ooneesaae, oom aacramenti coaflrmaeioue eidem. plebi ooncedere et Eerrare (Toloeria :) 
Et prffiserUrrx leges et conauetudines et libertates a glerioso E«ge .Ednardo elero pop- 

(Et reapondeat Bex,) Conoedo et eerrare volo, el aactamenlo coufinnare. 

Serrabia EooIesiES Dd, Cleroqae, el Popalo, pacem ex inlegio el coneordiam in Deo 
secundum liies lUBS 1 

(Eb respoudeHt Bex,) Serrabo. 

Faeies fieri io omnibua Judieiia tuis equam el reotam jnsliciam, et disoreoionem, in 
miaericordia et veritale, aeoiiDdum virea lims t 

(Et luepmidcat Rex,) Faciaui. 

Ooncedia juatas, legca et consacCiiiliaes cafie 
fsotegendae, et ad heuorem Dei eorroborandaa, i 

(£t respondeat Bex,) Coneedo et promiltc." 
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(And the king shall answer,) I do concede, and will pre- 
serve them, and confirm them by my oath. 

Will you preserve to the church of God, the clergy, and 
the people, entire peace and harmony in God, according to 
your powers 1 

(And the king shall answer,) 1 will. 

In all your judgments, will you cause equal and right 
justice, and discretion to be done, in mercy and truth, accord- 
ing to your powers) 

(And the king shall answer,) I will. 

Do you concede that the just laws and customs, whu:h the 
r.ommon peoph have chosen, shall be preserved ; and do you 
])romise that they shall be protected by you, and strengthened 
to the honor of God, according to your powers 7 

(And the king shall answer,) I concede and promise." 

The language used in the last of these questions, "Do you 
concede that the just laws and customs, which the c 
people have chosen, {qiias vulgus elegU,') shal! I 
&x., is worthy of especial notice, as showing that the laws, 
which were to be preserved, were not necessarily all the laws 
which the kings enacted, but only siich of them, as the cotmnon 
people had selected or approved. 

And how had the common people made known their appro- 
bation or selection of these laws 7 Plainly, in no other way 
than this — that the juries composed of the common people had 
volmUarily enforced them. The common people had no other 
legal form of making known their approbation of particular 
laws. 

The word concede too is an importa-nt word. In the 
Enthsh statutes it is usually trinslated firawi — as if with an 
intention to indicate that the laws customs, and liberties" 
of the English people were mere jimileges, i^ranted to them 
1 V the I ing whereas it should be translated concede, to indi- 
cate simply an arknouledgmeni on the part of the king, that 
such w ere the laws customs ind 1 berties, which had been 
chosen and established by the people themselves, and of right 
belonged to them and which he was bound to respect. 

I will now give some luthonties to show that the foregoing 
oath has in suhitance been the coronition oath from the times 
of William the Conqueror, (1066,) down to the time of James 
the First, and probably until 1688. 



Hostoi=,GoOgIf 



THE CORONATION OATH. 105 

It will be noticed, iii the quotation from Kelham, that he 
says this oatli (or the oath of William the Conqueror) is " in 
sense and substance the very same with that which the Saxon 
kings used to take at their coronations." 

Hale say .3 : 

" Yet the English were very zealous for them," (that is, for 
the laws of Edward the Confessor,) " no less or otherwise than 
they are at rhis time for the Great Charter; insomuch that 
they were never satisfied till the said laws were reenforced, 
and mingled, for the most part, with the coronation oath of 
king William L. and some of his successors." — 1 Hale's His- 
pjTij of Common Law, 157, 

Also, " William, on his coronation, had sworn to govern by 
the laws of Edward the Confessor, some of which had been 
reduced into writing, but the greater part consisted of the im- 
memorial customs of the realm." — Ditto, p. 203, note L. 

Kelham says : 

" Thus stood the laws of England at the entry of William I., 
and it seems plain that the laws, commonly called the laws of 
Edward the Confessor, were at thai time the standing laws of 
the kingdom, and considered the great rule of their rights and 
liberties ; and that the Enghsh were so zealous for them, ' that 
they were never satisfied till the said laws were reenforced, and 
mingled, for the most part, with the coronation oath.' Accord- 
ingly, we find ihat this great conqueror, at his coronation on 
the Christmas day succeeding his victory, took an oath at the 
altar of St. Peter, Westminster, in sense and substance the very 
same with ihat which the Saxon kings used to take at their 
coronations. * * And at Bark ham stead, in the fourth year 
of his reign, in the presence of Lanfranc, Archbishop of Can- 
terbury, for the quieting of the people, he swore that he would 
inviolably observe the good and approved ancient laws which 
had been made by the devout and pious kings of England, his 
ancestors, and chiefly by King Edward ; and we are told that 
the people then departed in good humor." — Kelham' s Pre- 
liminary Discourse to the Laws of William tfie Conqueror. 
See, also, 1 Hale's History of the Common Law, 186. 

Crabbc says that William the Conqueror "solemnly swore 
that he would observe the good and approved laws of Edward 
the Confessor." — Crabbe's History of the English Law, p. 43. 

of William, up to the time of Magna Carta, 
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probably all took the same oath accoidmg to the custom of 
the kingdom; although there may be no hiMoiical accounts 
extant of Che oath of each sepaiate kmg But history tells us 
specially that Henry I Stephen and Henry II conhrmed 
these ancient laws and customs It appears also that the 
barons desired of John («hat ho afterwards granted by Mag 
Iia Carta) "tlial the lawfs and hbertas r} Kmg Edtrmd 
with other privileges granted to the kmgdom and church of 
England, might be confirmed as thej weie contained m the 
chatters of Henry the First ; further alleging that at the lime 
of his absohdhm, he prtmised by his oath to obserie the<e leiy 
laws and liberlits." — Eehard's Histm) ef England p lOo-l) 
Jt would appear, from the following authorities that since 
Magna Carta the form of the coronation oath has been to 
maintain the law of ths ianii," — meanmg that law as em 
bodied in Magna Carta. Or perhaps it is more probable that 
the ancient form has been still observed but that as its sub 
stance and purport were " to maintain the lait of the land 
this latter form of expression has been usetl in the instances 
here cited, from motives of brevity and convenience This 
supposition is the more probable, from the fact that I find no 
staluK prescribing a change in the form of the oath until II168 
That Magna Carta was considered as embodying the law 
of the land," or " common law," is shown by a statute passed 
by Edward I., wherein he " grants," or concedes, 

" That the Charter of Liberties and the Charter of the Forest 
* * shall be kept in every point, without breach, * * and 
that our instiees, sherifis, mayors, and other ministers which, 
under us have the laws of our land* to guide, shaU allow the 
said chatters pleaded before them in judgtuent, in all their 
points that is, to wit, the Great Charter as the Common Law, 
and the Chatter of the Forest for the wealth of the realm. 

"And we will, that if any judgment be given from hence- 
forth, contrary to the points of the charters aforesaid, by the 
iostices, or by any other onr ministers that hold plea before 
{hem against the points of the charters, ■• shall bo undone 
and holdon for naught." -25 Edward /., ch. 1 and 2. (I29f.) 



tiea imd the Charter of 
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Blackstone also says : 

"Ilis agreed by ai! our historians that the Great Charter 
of King John was, for the most part, eompUtd frim llie aucwai 
ctmloms of llie realm, or the laws of Eihaari the Conjeuor ; 
Im vihitk tkeyiistiidly mectn the old common lam whwtwas , 
ellaUhhed vnder our Saim prince,." -- Blacka«„f.s iMro- 
daelion to the Clutrlers. See Blaeblone's LoMi Traels, 2M. 

Crabbe says : 

"It is admitteii, on all hands, that it (Magna Carta) con- 
tains nothing but what was confirmatory of the common law, 
and the ancient usages of the realm, and is, properly speakmg, 
only an enlargement of the charter of Henry I., and his succes- 
sors." — Crabbe' s History of the English Law, p. 127. 

That the coronation oath of the kings subsequent to Magna 
Carta was, in substance, if not in form, " to maintain this law 
of the land, or common Um," is shown by a statute of Edward 
Third, commencing as follows; 

" Edward, by the Grace of God, &c., he, to the Sherlll of 
Stafford, Greeting ; Because that by divers complamts inadc to 
us, we have perceived that the law of the land,whyihweby 
oath are bound to maintain," ^e. — SI. 20 Edward III. (134b.) 

The following extract from Lord Somers' tract on Grand 
Juries shows that the coronation oath continued the same as 
late as 1616, (four hu«dred years after Magna Carta.) He 
says : 

" King James, in his speech to the judges, in the Star Cham- 
ber .iuiTo 1616, told them, ' That he bad, after many years, 
resolved to renew his oath, made at his coronation, concerning 
iustice and the promise therein contained for mmntammg 
the law of the land; And, in the next page save one, says, 
•I was imrn to maintain the law of the land, and therelore 
had been perjured if I had broken it. God is my judge, 1 
never intended it.' " — Samtrs an Grand Juries, p. b2. 

In 1688, the coronation oath was changed by act of Parlia- 
ment, and the king was made to swear; 

" To govern the people of this kingdom of England, and the 
dominions thereto belonging, according to the statutes m Far- 
liament agreed on, and the laws and customs of the same. — 
St. 1 William and Mary, ch. 6. (1688.) 
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The effect and legality of this oath will hereafter be consid- 
ered. For the present it is sulScient to show, as has been 
already sufficiently done, that from the Saxon times until at 
least as lately as 1616, the coronation oath has been, in sub- 
stance, ;„ mamtain Ihe law of the taml, or the common law, 
■ meaning thereby the ancient Saxon customs, as embodied in the 
laws of Alfred, of Edward the Confessor, and finally in Magna 
Carta. ° 

It may here be repeated that this oath plainly proves that 
the statutes of the Idng were of no authority over juries if 
meonsistent with their ideas of right; because it was one part 
of the common law that juries should try all causes according 
to their own consciences, any legislation of the king to the 
contrary notwithstanding.* 



t^«. ih r iio™g „..k. „ Pag,.,, rtii h ,.«„, I, „,.a,„ ^a, a. 
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opinion wliiah tiey mfb. As the 'Pores' of tlie empre, tbe Witenagcmot deoidad 
the disputes between the great TasBila of tbe crown. « » The jurisdioboo eieroiwd 
in the Parliament of Edward I., when the baron/ of a Z-ird-Mffc/ur became lUe 
subject of litigation, is entirely analogoua to (he proceedings thas adopted by the greet 
cuuncU of Edward, the son of Alfred, the Anglo^ion king, j .^ .- 

In tliis aasembly, the ting, the prelates, the dukes, the ealdornien, and the opti- 
mateB passed judgment upn all great otfenders, • * ■ i . 

Tk, s™=7-«gn amid .=( B™?<rf th^ i,bfdieHC^ of the d-ff^iM «aiM»s co^po'>ns th^ Ai 
nh-Saxax ™»>e, Henee, it became more neceBsaiy for him to concihate thnr epmim 
if he solicited any service from a TMsal prince or a vaseal state bejond the ordinal 
terms of Uie eompaot; still more so, when he needed the support of a free burgh 
city. Aad wa may view tbe assembly (the Witenagemot) as partaking of the ebara 
ter of a political congress, in which the liegemen of the crown, or the ooratounilies pi 
teoted by the ' Baailens,' (sovereign,) were asked or permaded^ to relieve the exigences 
of the state, or to consider those measures which might be required for the common 
weal. The sovereign was eompeUed to pnriEy with his dependents. . , .,» 

It may be doubted whether anj one member of the empire had power to legwlate 
for any other member. The Begulns of Cumbria was unaflbcted by the vote of the 
Earl of East Aniliie, if he chose to sfand out against it. These dignitaries constitnted 
a oonuresB, in which the sovereign could treat more conveniently and effectually with 
hi! V^sal7 than by separate m'f;<.t!ation8. • • But the determinations of the Witan 
bound thos« only who were piv;ei,t, or who conaurrad in the proposition ; and a Taaaal 
denying his assent to the prnnt, might assert that the engagement which he hod con- 
tracted with his snpertor did not involve any pecuniary subsidy, but only rendered lum 
liable to perfbrm Berviee in Ihc field." — 1 PiUgra^j Rm and Pmgras of the Engbsh 
CesimmloeaUh, 637 to 642. 

10 
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CHAPTER lY. 

THE EIGHTS AND DUTIES OF JURIES IN CIVIL SUITS, 

The evidence already given in the preceding chapters prove:, 
that the rights and duties of jurors, in civil suits, were anciently 
the same as in criminal ones; that the laws of the king were 
of no obligation upon the consciences of the jurors, any fur 
ther than the iaws were seen by them to be just; that very 
few laws were enacted applicable to civil suits; that when » 
new law was enacted, the nature of it couid have been known 
to the jurors only by report, and was very likely not to be 
known to them at ali ; that nearly ail the law involved in civil 
suits was unwritieit ; that there was ^^suall^f no one in atlend- 
ance upon juries who could possibly enlighten them, unless it 
were sheriifs, stewards, and bailiffs, who were unquestionably 
too ignorant and untrustworthy to instruct them authorita- 
tively; that the jurors must therefore necessarily have judged 
for themselves of the whole ease ; and that, as a general rule, 
they could judge of it by no Saw but the law of nature, or the 
principles of justice as they existed in their own minds. 

The ancient oath of jurors in civil suits, viz., that "they 
would make known the truth according to their consciences," 
implies that the jurors were above the authority of ail legisla- 
tion. The modem oalh, in England, viz., that they " jpiC wett 
and truly try the issue between the parlies, and a trm verdict 
give, according to the evidence," implies the same thing. If 
the laws of the king had been binding upon a jury, they 
would have been sworn to try the cases according to law, or 
according to the laws. 

The ancient writs, in civil suits, as given in Glanville, 
(within the half century before Magna Carta,) to wit, " Sum- 
mon twelve free and legal men, (or sometimes twelve knights,) 
to be in court, prepared upon their oaths to declare whether A 
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w- B have ike greater right to the land in q^wstlon," indkale 
that the jurors judged of the whole matter on their con- 
sciences only. 

The langoage of Magna Carta, already discussed, esfab- 
iishes the same point; for, although some of the words, such, 
as "outlawed," and "exiled," would apply only to criminal 
cases, nearly the whole chapter applies as well to civil as to 
criminal suits. For example, how could the payment of a 
debt ever he enforced against an unwilling debtor, if he could 
neither be " arrested, imprisoned, nor deprived of his freehold," 
and if the kiiig could neither " proceed against him, nor send 
any one against him, by force or arms" 1 Yet Magna Carta 
as much forbids that any of these things shall be done against 
a debtor, as against a criminal, except according to, or in exe- 
cution of,," a judgment of his peers, or the lotc of the land," 
— a provision which, it has been shown, gave the jury the 
free and absolute right to give or withhold "judgment" 
according to their consciences, irrespective of all legislation. 

The following provisions, in the Magna Carta of John, 
illustrate the custom of referring the most impc^ant matters of 
a civil nature, even where ihe king was a party, to the deter- 
mination of the peers, or of twelve men, acting by no rules 
but their own consciences. These examples at least show 
that there is nothing improbable or unnatural in the idea that 
juries should try all civil suits according to their own judg- 
ments, independently of all laws of the king. 

Chap. 65. " If we have disseized or dispossessed the Welsh 
of any lands, liberties, or other things, without the legal judg- 
ment of their peers, they shall be immediately restored to 
them. And if any dispute arises upon this head, the matter 
shall be determined in the March^,* % the judgment of their 
peers," &c- 

Chap. 68. " We shall treat with Alexander, king of Scots, 
concerning the restoring of his sisters, and hostages, and tights 
and hberties, in the same form and manner as we shall do to 
the rest of our barons oi England ; unless by the engage- 
ments, which, his father William, late king of Scots, hath 
entered into with us, ii ought to be otherwise ; and this shall 
be left to the deiermmaiion of his peers in our court.'" 

* Macha, the limits, or boundsjies, between Eugland and Wales, 
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Chap. 55. "AH evil customs concerning forests, warrens, 
and foresters, warreners, sheriffs, atid their officers, rivers and 
their keepers, shall foriliwith be inquired into in each county, 
by twelve knights of the same shire, chosen by the most cred- 
itable persons in the same county, and upon oath ; and within 
forty days after the said inquest, be utterly abolished, so aa 
never to be restored." 

Iliere is substanlially the same reason why a jury might 
10 judge of the justice of laws, and hold all unjust laws in- 
valid, in civil suits, as in criminal ones. That reason is the 
necessity of guar<5ing against the tyranny of the government. 
Nearly the same oppressions can be practised in civil suits as 
in criminal ones. For example, individuals may be deprived 
of their liberty, and robbed of their property, by judgments 
rendered in civil suits, as well as in criminal ones. If the 
Saws of the king were imperative upon a jury in civi* suits, the 
kmg might enact laws giving one man's property to another, 
or confiscating it to the liing himself, and authorizing civil suit* 
!o obtain possession of it. Thus a man might be robbed of his 
property at the arbitrary pleasure of tiie feing. In fact, alJ the 
property of the kingdom would be placed at the arbitrary dis- 
posal of the kiog, through ihe judgments of juries in civil 
suns, if th? laws of th(! king were imperative upon a jury in 
such siu'ls.* 



* mat ths kiags would have had no soruplo. U> en^t laws for tho .ped«l purpose gf 
pluiidmng tha people, bj means of the juiginentB of juries, if thej oonld h»y« got 
jcnca to acknowledge the anthorily of their lawa, is erident froB. the audaoitv with 
wliioh they plundered them, «ithont any judgments of jnries to auttorize than. 

It ,a not neeesaary to occupy apaoa hare to gi™ detsils as to these rohfieriea ■ hut 
only some evidence ot the general feot. 

Mlam .aye, tl^t "For tho first three reigna (of tha Normaa kings) • » the intol- 
eriDle emeuo™ of tnbuta, the rapine of porveyanoe, the iniquity of roynl eourtii are 
«,utm«^y in the mouths of the historians. ' o'od se^a the wretfhed SI ™S Z 
Sl^?.^T "^ \T^ Ti>'"^ oppressed ; first they are deapoUed of their isses- 
aiona, and tJien bntchered.' Thia itaa a griavoua year (llMi Whoever hurt «.no 
property, lost it hy heavy taxes and unjust deoraes."- 2 MmAs^.^,^. ^ 
1 ■ "1" ^^ ^'^°°^^'^S ffign of J;hi, all the rapacious esaotiooa usual to Ihese Norman 
eJaWe""* "» ^^ ^doubled, hut mingled with outrages of tyranny aUll n^re iuto^ 

mJli^,v!™''w''" '"1^ ■" ^'■'^"tl'of th* movables of lay and spiritual persons, aU 
murmuring, but none dar.og to speak against it." — Dim, UG. 

^j Hume's H^count of the extortions of those times, the foilowing psragraplk 
" But the most barefaced acts of tyranny aud oppression vterc prswtiacd againat tha 
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Furthermore, it would be absurd and inconsistent (o make 
a jury paramoimt to legislation ia criminal siiiis, and subordi- 
nate to it iu civil suits; because an individual, by resisting 
(he execution of a civil judgment, founded upon an unjust 



Jews, who were entJrelj oQt of the proteotion of the law, amii were ntsjidoned to tha 
imineaauntble rftpacity of the king ftrid his ministers. Besides mony other indignities, 
to which they were Hintinually espoaed, it appears that Ihey were onee all thrown into 
prison, and the sum of OC,nOO marks exacted for their liherly. At another Hme, 
Isaae, the Jew, paid alone 5I0O marks; Brun, 3000 marks; Jnmet, 2000; Bennel, 500. 
At another, Liooriea, widow of David, the Jew of Oj/ord, was required to pay liOOO 
marks," — ffumc'i JiUt. Eng^ Appmdlx 2. 

Further iceouata of the extortions and oppressions of the kings may be found ia 
&nme''s History, ApiMDdix 2, and in Ha]lHm'>a Middle Ages, voL 2, p. 425 to 44G. 

Dy Magna Carta John bound himself to make restitution for some of the spoliationa 
he had tomtniltcd upon iodiyidniUs *• iraiAoBi i*t legal Jsdgsimi ofihiir purrs." — See 
itagxa. Carta of John, «h. 60, 61, 65 and 66. 

One of the great charges, on aecount of wliioh the nation rose »gainst John, was, 
that he jinnderod individuals of their property, "iwsAoM legal jtulgmml of thdr peers." 
Now it was ertiently very weak and sborl^aghted in John to expose himsdf to such 
charges, if Ms lama tcert really Migatory apun the peers ; beeanse, in that laiae, he lould 
have enaated any iaws that were necessary for his parpose, aifl then, by civil suits, 
liave brought the oases before juries fdr their "judgment," and thus have accompUshod 
all his iDbberies in a perfectly legul manner. 

There would evidently have been no sense in these complainte, that he depriFcd mea 
«f their property ** iwr^« legal jkdgTneM of eheir peer^" if his hiwa had been binding 
upon the peers; because he could then have made the same spoliations as well with 
the judgment of the peers as without it. Tailing the judgment of the peers iu the 
matter, would, have been only a ridicalous and useless formality, if they were to 
exercise no discn^on or consdenoe of their own, indepettiently of the laws of Uia 
ling. 

It may here he mentioned, in passing, that the seme would be true in criminal mat- 
ters, if tiie king's laws were cJiligatory spoa juries. 

As an illustration of what tyranny the kings wouM sometimes practise. Hums says : 

" It appears from the Great Charter itself, thai not only John, a tyrannical pcinco, 
and Bicbard, a violent cue, but their &thcr Henry, under whose reign the prevalence 
of gross abuses is the least tu be Mspected, were accustomed, IVcra tlreir sola authority, 
without process of law, tu imprison, banish, and attaint the freemen of their kingdom." 
— Jiunil, jljyBBdici. 

The provisjon, also, in the e4th chapter of Magna Carta, that " all snjnst and illegal 
fines, and all amercements, irtiposed wjusll^, and eoiarary to the Lata of the Land, sfuiU 
be entirely forgiven^'" ic ; and the provision, ia chapter 61, that the king " will eauae 
full justice to be administered "in regaid to "all those things, of whiah any person 
tias, without legal judgment of his peers, been dispossessed or deprived, either by King 
Henry, om- lather, or oor brother, Eing Biohard,^* indicate the tyraanioal prootices 

We are told also thsA John himself *'had dispossessed several great men without 
any judgment of their peers, eondemned others to cruel deaths, * * insomuch that 
ba tyianuiesl will stood instead of a law." — Bchatd's History of England, 106. 

How all these things ivcro lery unncocssarj and foolish, if his laws were bmdlng 
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law, could- give rise to a criminal suit, in wiiich the jury 
would be bound to hold the same law invalid. So that, if an 
unjust law were binding upon a jury in clvU suits, a defend- 
ant, by resisting the execution of the judgment, could, in eject, 
.convert Ihe civil action into a criminal one, in which the jury 
would be paramount to the same legislation, to which, in the 
civil suit, they were subordinate. In other words, in the aim- 
inai suit, the jury would be obliged to justify the defendant in 
resisting a law, which, in the civil suit, they had said he was 
bound to submit to. 

To make this point plain to the most common mind — sup- 
pose a law be enacted that the property of A shall be given to 
B. B brings a civil action to obtain possession of ii. If the 
jury, in this civil suit, are bound to hold 'the law obligatory, 
they render a judgment in favor of B, that he be put in pos- 
session of the property ; thereby declaring that A is bound to 
submit to a law depriving him of his property. But when the 
execution of that judgment comes to be attempted — that is, 
when the sheriff comes to take the property for the purpose 
of delivering it to B — A acting, as he has a natural right to 
do, in defence of his property, resists and kills the sheriiE He 
is thereupon indicted for murder. On this trial his plea is, 
fhat in kilhug the sheriff, he was simply exercising his natural 
right of defending his property against an unjust law. The 
jury, not being bound, in a criminal case, by the authority of 
an unjust law, judge the act on its merits, and acquit the de- 
fendant — thus declaring that he was not bound to submit to 
ihe same law which the jury, in the civil suit, had, by their 
judgment, declared that he was bound to submit to. Here is 
a contradiction between the two judgments. In the civil suit, 
the law is declared to be obligatory upon A; in the criminal 
suit, the same law is declared to be of no obligation. 



juries ; becimse, in that aase, he could have proonred Ihe oonviclioD of these men 
egal ii!aiiner, aod thus have savea the neoeesilj- of such ueurpaUon. In short, if 
iws of the kiag hod been binding npon juries, there ia no robberj, vangeftnoe, or 
lasba, which he oould not have aecompliahed through the judguients of juries. 
considei-atioQ ia sufSoient, of itstdf, to prove that the laws of the king were of no 
)ritj over a jury, in either civil or eriminal cases, ualesa the juries regarded the 
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It would be a solecism and absurdity in government to 
allow such consequences as these. Besides, it would be prac- 
tically impossible to maintain government on such principles; 
for no government could enforce its civil judgments, unless it 
could support them by criminal ones, in case of resistance. A. 
jury must therefore be paramount to legislation in both civil 
and criminal cases, or in neither. If they are paramount in 
neither, they are no protection to liberty. If ihey are para- 
mount in both, then all legislation goes only for what it may 
chance to be worth in the estimation of a jury. 

Another reason why Magna Carta makes the discretion and 
consciences of juries paramount to all legislation in civd smxs, 
is, that if legislation were binding upon a jury, the jurors — 
(by reason of their being unable to read, as jurors in those 
days were, and also by reason of many of the statutes being 
unwritten, or at least not so many copies written as that juries 
could be supplied with them) — would have been necessitated 
— at least in those courts in which the king's justices sat — to 
take the word of those justices as to what the laws of the king 
really were. In other words, they would have been necessi- 
tated to take the law from the court, as jurors do now. 

Now there were two reasons why, as we may rationally 
suppose, the people did not wish juries to take their law from 
the king's judges. One was, that, at that day, the people 
probably had sense enough to see, (what we, at this day, have 
not sense enough to see, although we have the evidence of it 
every day before our eyes,) that those judges, being dependent 
upon the legislative power, (the king,) being appointed by it, 
paid by it, and removable by it at pleasure, would be mere 
tools of that power, and woidd hold all its legislation obliga- 
tory, whether it were just or unjust. This was one reason, 
doubtless, why Magna Carta made juries, in civil suits, para- 
mount to all instructions of the king's judges. The reason 
was precisely the same as that for making them paramount to 
all instructions of judges in criminal suits, viz., that the people 
did not choose to subject their rights of property, and all other 
rights involved in civil suits, to the operation of such laws as 
the king might please to enact. It was seen that to allow the 
king's judges to dictate the law to the jury would be ecLuiva- 
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lent to making the legislation of the king imperative upon the 
jury. 

Another reason why the people did not wish juries, in civil 
suits, to take their law from the king's judges, doubtless was, 
that, knowing the dejjendence of the judges upon the king, 
and knowing that the king would, of course, tolerate no judges 
who were not subservient to his will, they necessarily inferred 
that the king's judges would be as corrupt, in the administra- 
tion of justice, as was the king himself, or as he wished them 
to be. And how corrupt that was, may be inferred from the 
following historical facts. 

Hume says: 

"It appears that the ancient kings of England put them- 
selves entirely upon the footing of the barbarous Eastern 
princes, whom no man must approach without a present, who 
sell all their good offices, and who intrude themselves into 
every business that they may have a pretence for extorting 
money. Even justice was avowedly bought and sold; the 
king's court itself, though the supreme judicature of the king- 
dom, was open to none that brought not presents to the king; 
the bribes given for expedition, delay, suspension, and doubt- 
less for the perversion of justice, were entered in the public 
registers of the royal reventie, and remain as monuments of 
the perpetual iniquity and tyranny of the times. The barons 
of the exchequer, for instance, the first nobility of the kingdom, 
were not ashamed to insert, as an article in their records, that 
the county of Norfolk paid a sum that they might be fairly 
dealt with ; the borough of Yarmouth, that the king's charters, 
which they have for their liberties, might not be violated; 
Richard, son of Gilbert, for the king's helping him to recover 
his debt from the Jews; * * Serlo, son of Terlavaston, that 
he might be permitted to make his defence, in case he were 
accused of a certain homicide ; Walter de Burton, for free law, 
if accused of wounding another ; Robert de Essart, for having 
an inquest to find whether Roger, the butcher, and Wace and 
Humphrey, accused him of robbery and theft out of envy and 
ill-will, or not; 'William Buhurst, for having an inquest to 
find whether he were accused of the death of one Godwin, out 
of ill-will, or for just cause. I have selected these few in- 
stances from a great number of the like kind, which Madox 
had selected from a still greater number, preserved in the 
ancient rolls of the exchequer. 

Sometimes a party litigant offered the king a certain por- 
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tion, a half, a third, a fourth, payable out of the debts which 
he, as the executor of justice, should assist in recovering. 
Theophania de Westlaud agreed to pay the half of two hun- 
dred and twelve marks, that she might recover that sum 
against James de Fughleston; Solomon, the Jew, engaged to 
pay one mark out of every seven that he should recover againsC 
Hugh de la Hose; Nicholas Morrel promised to pay sixty 
pounds, ihat the Earl of Flanders might be distrained to pay 
him three hundred and forty-three pounds, which the earl 
hud taken from him ; and these sixty pounds were to be paid 
out of the first money that Nicholas should recover from the 
carl." — Hume, Appendix^. 

" In the reign of Henry II., the best and most just of these 
{the i\orman) princes, * * Peter, of Blois, a judicious and 
even elegant writer, of that age, gives a pathetic description 
of ^Aei-ejEa^i^y o/"7Ms;«ce, and the oppressions of the poor, * * 
and he scruples not to complain to the king himself of these 
abuses. We may judge what the case would be under the 
government of worse princes." — Hume, Appendix 2, 

Carte says : 

" The crown exercised in those days an exorbitant and in- 
convenient power, ordering the justices of Ihe king's court, in 
suits about lands, to turn out, put, and keep in possession, 
which of the htigants they pleased; to send contradictory 
orders ; and take large sums of money from each ; to respite 
proceedings; to direct sentences; and Ihe judges, acting by 
their commission, conceived themselves bound to observe such 
orders, to the great delay, interruption, and preventing of jus- 
tice; at least, this was John's practice." — Carte's Histonj of 
" - !, vol. 1, p. 832. 



Hallam says: 

"But of all the abuses that deformed the Anglo-Saxon gov- 
ernment, none was so flagitious as the sale of judicial redress. 
The king, we are often told, is the fountain of justice ; but in 
those ages it was one which gold alone could unseal. Men 
fined (paid fines) to have right done them; to sue in a certain 
court; to implead a certain person; to have restitution of 
land which they had recovered at law. From the sale of that 
justice which every citizen has a right to demand, it was an 
easy transition to withhold or deny it. Fines were received 
for the king's help against the adverse suitor ; that is, for per- 
version of justice, or for delay. Sometimes tliey were paid 
by opposite parties, and, of course, for opposite ends." — 2 
itfidrffe Ages, 438, 
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In allusion to the provision of Magna Carta on this s 
Haliam says: 

" A law which enacts that justice shall neither be sold, de- 
nied, nor delayed, stamps with infamy that government under 
which it had become necessary." — 2 Middle Ages, 451. 

Lingard, speaking of the times of Henry II., (say 1184,) 
says: 

" It was universally understood that money possessed greater 
influence than justice in the royal courts, and instances are on 
record, in which one party has made the king a present to ac- 
celerate, and the other by a more valuable offer has succeeded 
in retarding a decision. * * But besides the fines paid to the 
sovereigns, (he judges often exacted presents for themselves, 
and loud complaints existed against their venality and in- 
justice." —8 Lingard, 231. 

In the narrative of " The costs and charges which I. Richard 
de Anesty, bestowed in recovering the land of WiUiam, my 
uncle," (some fifty years before Magna Carta,) are the follow- 
ing items : 

"To Ralph, the king's physician, I gave thirty-six marks 
and one half; to the king an hundred mar!:s ; and to the queen 
one mark of gold." The result is thus stated. "At last, 
thanks to our lord the king, and by judgment of his court, my 
uncle's land was adjudged to me." — 2 Palgravc's Rise and 
Progress of the English Coinmonwealth, p. 9 and 24. 



"The precious ore was cast into the scales of justice, even 
when held by the most conscientious of our Anglo-Saxon 
kings. A single case will exemplify the practices which pre- 
vailed. Alfric, the heir of ' Aylwiii, the black,' seeks to set 
aside the death-bed bequest, by which his kinsman bestowed 
four rich and fertile manors upon St. Benedict. Alfric, the 
claimant, was supported by extensive and powerful con- 
nexions; and Abbot Alfwine, the defendant, was well aware 
that there would be danger in the discussion of the dispute in 
public, or before the Folkmoot, (people's meeting, or county 
court) ; or, in other words, that the Thanes of the shire wou?d 
do their best to give a judgment in favor of their compeer; 
The plea being removed into the Koyal Court, the abbot acted 
with that prudence which so often calls forth the praises of the 
monastic scribe. He gladly emptied twenty marks of gold 
into the sleeve cif the Confessor, (Edward,) and five marks of 
gold presented to Edith, the Fair, encouraged her to aid the 
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bishop, and to exercise her gentle influence in his favor. AI- 
fric, with equal wisdom, withdrew from prosecuting the hope- 
less cause, in which his opponent might possess an advocate 
in the royal judge, and a friend in the king's consort. Both 
parties, therefore, foimd it desirable to come to an agreenaent" 
— 1 Palgrave's Rise and Progress, Src, p. 650. 

BiU Magna Carta has another provision for the trial of dvU 
suits, that obviously had its origin in the corruption of the 
king's judges. The provision is, that four knights, to be 
chosen in every county, by the people of the county, shall sit 
with the king's judges, in the Common Pleas, in jury trials, 
(assizes,) on the trial of three certain kinds of suits, that were 
among the most important that were tried at all. The reason 
for this provision undoubtedly was, that the corruption and 
subserviency of the king's judges were so well known, that 
the people would not even trust them to sit alone in a jury trial 
of any considerable importance. The provision is this : 

Chap. 22, (of John's Charter.) "Common Pleas shall not 
follow our court, but shall be holden in some certain place. 
Trials upon the writ oinooel dhseism, and of Mart d'Ancesler, 
and of Dairein Presentment, shall be taken but in their proper 
counties, and after this manner : We, or, if we should be out 
of our realm, our chief justiciary, shall send two justiciaries 
through every county four times a year;* who, with fow 
knighls chosen out of every shire, /»/ the people, shall hold 
the assizes (juries) in the county, on the day and at the place 



It would be very unreasonable to suppose that the king's 
judges were allowed to dictate the law to the juries, when the 
people would not even suffer them to sit alone in jury trials, 
but ihemKelves chose four mfen to sit with them, to keep them 
honest. I 

« By the Magna Carta of Henry III. this ia chwiged to once a year. 

t From the proyijion of Magna Carta, cited in the text, it muat be inferred that there 
<an be no legal trial by jury, in mil casca, if only the king's justiceB. preside ; that, to 
make the trial legal, tJiere must be other persons, chosen by the people, to ait vrilh 
them; the object being to prevent (he jnry'a being deceived by the justices. I think 
we most also infer that the king's juslioea oould sit only in the three actions speoially 

upon the ooiniiim law, nhieh required aU presiding officers in jury trials to be elected 
by the people. 
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This practice of sending the king's judges inlo the coiintio 
to preside at jury trials, was introduced by the Norman kiiigt 
Under the Saxons it was not so. No officer of the king tea 
allowed to preside at ajwy trial; but only magistrates chose. 
by the people* 

But the following chapter of John's charter, which imme 
dmtely succeeds the one just quoted, and refers to the sam. 
suits, affords very strong, not to say conclusive, proof, iha 
juries judged of the law in civil suits — that is, made the law 
so far as Iheir deciding according to their own notions of jus 
tice could make the law. , 

Chap. 23. " And if, on the county day, the aforesaid assize 
cannot be taken, so many knights and freeholders shall remain 
of those who shall have been present on said day, as that th. 
judgments may be rendered by them, whether the business bi 
more or iess." 



• " The earla, aieriffi, and iiead-borougha were annnaUy elected in ttie full tblcmol* 
(reople's raeeUng)." — JirfToJacf,™ to Gilbafs Hliloryoflhe Commas Plewi, p. % note 

"It «as the especial provinoo of the earldomeii or earl to attend ths shjre-ineeting 
(the count? court,) twice a year, and there oflieiule as the county judge m espooadm. 
the secular laws, as appears bj the fifth of Edgar's laws." — S«™r, p. i, note. 

"Everr ward had ila proper alderman, who was cMim, and not imposed by the 

"As the aldermen, or earls, were alwajB thjum " (by the people) "from among the 
greatest thanes, who in those times were generally more addicted lo arms than to letters 
they were but ill-qualified for the admmistration of juaiioe, and performmg the ravil 
duties of their oEBce." — 3 Haa-y's HisUny of Great Bntatti, 3i3. 

" But none of these thanea were annually elected in the (Ul folcmote, (people'E 
meeting,) as the earls, ahtifs, and kead-boraugla meres nor did King Alfted (as tbi£ 
author suggests) deprive the people of the election of those last mentioned magistial«a 
and nobles, muoh leas did he appomt them hhnself." — iiiroi. to GUben'i, ISnt. Com. 
Pleas, p. 2, Me. 

" The sheriff was usually not appohit«d by the lord, but eleeted by the frediolders 
of the district." —FoUtkal Biitwnm-y, word Sitoif. 

"Among the moat remarkable of the Sason laws we may reckon * • the election 
of their magistrates by the people, originally even that of then' imgs, ti]l dear-bought 
experience evinoed the convenience and necessity of establiabing an hereditary anccesabn 
to the crown. But that (the election) of all anbordinale magistrates, their miUtsrj officers 
or heretoehs. theh^ sheri^, their conservators of the peace, their coroners, their portreeves, 
(ance changed mto mayors and bailiffs,) and oven their tithing-men and Tiorsholders at 
the last, continued, some, till the Norman conqaest, others for two centuries after, and 
aone rem^n to this day." — ! BUclatme, 413, 

" The Bleotjon of sheriffs was left to the people, acmrdaij to micieai mage." — Si 
Wal. 1, e. 27— CrMe', Hkt^y of EnglUh Law, 181. 
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KOHIS AND WTM OP imBS ■» " 

t ,l,i, charter is, Umt so m«ny »f >l«i "'"' 

The m«n,ngot thi. f'!"'! ' ,^hen .he king's josfces 

,„„s, .s ceuld no. e med on ,he d.y ^^^ ^^.^,,, 

,.e,c present, *;»" ^r/rt—Ufc' - ''"i"^' "°""'' 

;;::nsl.:^d'ri:Si,-..-a,h,„.o.wh,eh 

Ihere is no evidence at all. ,u„. i, , statute enacted sev- 

A, a final proof on <>"J,P»'°'' * '= 'X, ' h it is contrary 

enty years after M''^» f ;;:;I^r™d irSvertheless good 

r:irn^:^-:t::^sr:ru:Vhe;ro„sion 



is this : 

.. It is ordained, .hat .he jtrstrces -^g^" S^r itte dis- 
Aall not ee-^P*' f)r;Vo s,™'^ 1 e "1 of the deed, and 
seisin, or not, so that .hey do sliow . ^^^^.^ ^^^^ ^^^^^ 

seel(.;idof.h6J»s.,ces. Bnt.ffteyw ^^^^^ ^ 

s,, that .. is dtssers,^ or »"N *7£,,, i, .h, 3, see. 2. (1285.) 
a. their own peril. ao ^j 

■ f " Hissrisin or not," «as a question of law, 

The question -' f » 2, herefore, admits ,hat the law, 

,s well as fact. 1 ms staiuio ^^ ^^^li^jij 

,s well as the '- "l'" ^^X, h d i Znthout, to give 

,s nevertheless, Old ' "»' f^.tation imposed uioii then, 

jnrorsadispensaion f on, he*= land 'that the, should 

hy their o^ths and the law o consciences 

\.V. kno«n the «»* --td'the: wt ui power in -he 

Th„ Ihcy were b»™<l «° ji" ™^ ' ^,,4 .^^ .„cmp, of the 

„„, .0 absolve them -» '" _^7„,^„„,, „em ,1 throw the 

king thus to absiUe tliem ^^^^ ^,^p,j ,„ 

case into the hands of the J»^»» f°' „ ,h, ,aw of 

,„cgal and "-—"s w "o'lLtain and gather powe 

the land "I"* ''T " h„ ,„a„s He had just as mucl 

into his own hands, *'»"S^ ''^ »Jf ' shonll not be con, 

constitutional P°-' '» "ft h ^ tiey mii" l"-" ""» ' 

pClcd to "».f;> ' Js s aslilhad to enae. that the 

bedeternimedb> thetiingsjii 5 , 
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should „„, be cnmfelM to declare the &», but mighl le.™ i, 
.0 be deeded by .he Mng's judges. I. „.J as mue'h Tllga 
duty of the jury to decide the law a, to decide the feet,- and 

r„I'.wf ,°, ^^ T" '"'"" "'"' ""'S"'"" to do either. 
And tb,3 statute is only one example of. the nnmbepless con- 
trivances and usurpations which hove been resorted to, for the 
purpose of destroying the original and geauine trial b; jury 



<«l<.<i:,G00gIf 



CHAPTER T. 

OBJECTIONS ANSWERED 

Thi following objections will be made to the doctrines and 
she evidence presented in the preceding chapters. 

1. That it is a maxim of th« law, that the judges respond 
to the question of law, and juries only to the question of tact. 

The answer to this objection is, that, since Magna Carta, 
judges ha™ hiui more than six centuries in which to invent 
and promulgate pretended maxims to suit themselves; and 
this is one of them. Instead of expressing the law, it expresses 
nothing but the ambitious and lawless will of the judges 
themselves, and of those whose instruments they ate.* 

2. It will be asked. Of what use are the justices, if the 
jurors judge both of law and fact 1 

The answer is, that they ate of use, 1. To assist and en- 
lighten the jorora, if they can, by their advice and informa- 
tion • such advice and information to be received only for what 
they may chance to he worth in the estimation of the jurors. 
2. To do anything that may be necessary in regard to grant- 
ing appeals and new trials. 

a His said that it would be absurd that twelve ignorant 
men should have power to judge of the law, while justices 
learned in the law should be compelled to sit by and see the 
law decided erroneously. ; 

One answer to this objection is, that the powers of juries 

to llBt part rf their om, majim, whteh re,inirea jnrors 
them the lliwB gf avidoncw, — that h,, ly 
ivluit they may nc* hear, aod also by dio- 
enee ts they jwimit them to hear, — they 
h they BhaU arrive. And thua the ooort 
the queatioD eflaw, in every cause. It la 
of thiegs, Tor a jury to try a queadon of feet, without 
Khioh the fact defends. 
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are not granted to them on the supposition that they know th 
law better than the justices ; but on the ground (hat the jm 
tices are u.itrnst worthy, that they are exposed to bribes, ai 
themselves fond of power and amhorily, and are also' th 
dependent and subservient creainres of the legislatnre; an. 
that lo allow them to dictate the law, would not only expos 
rhe rights of parties to be sold for money, but would be cquiv 
alent to snrrendering all the property, liberty, and rights of th 
people, unreservedly into the hands of arbitrary power, (th 
legislature^ io be disposed of at its pleasure. The powers o 
juries, therefore, not only place a cnrb upon the powers oi 
legislators and judges, but imply also an imputation npon the! 
infegnty and trustworthiness; and these are the reasons wh- 
legislators and judges have formerly entertained the intenses' 
hatred of juries, and, so fast as they could do it withon 
alarming the people for their liberties, have, by indirection 
denied, undermined, and practically destroyed their power 
And it is only since all Ihe real power of juries has been de 
stroyed, and they have become mere tools in the hands ot 
legislators and judges, that they have become favorites with 
thetn, 

Legislators and judges are necessarily exposed to all the 
temptations of money, fame, and power, to induce them tc 
disregard justice between parties, and sell the rights, and vie 
late the liberties of the people. Jurors, on the other hand, 
are exposed to none of these temptations. They are not-liable 
to bribery, for they are unknown lo the parlies until they 
come into the jury-box. They can rarely gain either fame, 
power, or money, by giving erroneous decisions. Their offices 
are temporary, and they know that when they shall have exe- 
cuted them, they must return to the people, to hold all their 
own rights in life subject to the liability of such judgments, by 
their successors, as they themselves have given an example 
for. The laws of human nature do not permit the supposition 
that twelve men, taken by lot from the mass of the people, 
and acting under such circumstances, will all prove dishonest 
It is a supposable case that they may not be sufficiently en- 
lightened to know and do their whole duty, in all cases what- 
soever ; but that they should all prove dishonest, is not within 
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the range of probability. A jury, tberefove, insures to us 
what no other court does — that first and indispensable 
requisile in a judicial tribunal, integrity. 

4, It is alleged that if juries are allowed to judge of tht 
iaw, they decide the law absolutely; that their decision mus- 
necessarily stand, be it right or wrong; and that this powei 
of absolute decisioQ would be dangerous in their hands, by 
reason of their ignorance of the law. 

One answer is, that this power, which juries have of jttdg 
ing of the law^, is not a power of absolute decision in all cases 
For example, it is a power to declare imperatively that r 
man's property, bbcrty, or life, shall iwl be taken from him 
but it is not a power to declare imperatively that they shall b; 
taken from him. 

Magna Carta does not provide that the judgments of thi 
peers shallie executed ; but only that no other than Iheirjudg 
ments shall ever be executed, so far as to lake aparty's goods 
rights, or person, thereon. 

A judgment of the peers may be reviewed, and invalidated 
and a new trial granted. So that practically a jury has m 
absolute power to take a party's goods, rights, or person 
They have only an absolute veto upon their being taken b; 
the government. The government is not bound to do every 
thing that a jury may adjudge. It is only prohibited frou 
doing anything — (that is, from taking a party's goods, rights 
or person) — ■ unless a jury have first adjudged it to be done. 

But it will, perhaps, be said, that if an erroneous jud^en 
of one jury should be reaffirmed by another, on a new trial 
it must then be executed. But Magna Carta does not com 
maud even this — although it might, perhaps, have been rea 
sonably safe (or it to have done so — for if two juries unan 
imously affirm the same thing, after all the hght and aid tha 
judges and lawyers can afford them, that fact probably fur 
nishes as strong a presumption in favor of the correctness o 
their opinion, as can ordinarily be obtained in favor of 
judgment, by any measures of a practical character for th 
administration of justice. Still, there is nothing in Magn 
Carta that, compels the execution of even a second judgmen 
o£ a jury. The only injunction of Magna Carta upon th 

fnl\ 
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government, as to what it shall do, on this point, is that it 
shall "do jnstice and light," without sale, denial, or delay. 
But this leaves the government all power of determining what 
is jnstice and right, except that it shall not consider anything 
as justice and right — so far as to carry it into execution 
against the goods, rights, or person of a party — unless it be 
something which a jury have sanctioned. 

If the government had no alternative but to execute all 
judgments of a jury indiscriminately, the power of juries 
would unqueslionabJy be dangerous ; for there is no doubt that 
they may sometimes give hasty and erroneous judgments. But 
when it is considered that their judgments can be reviewed, 
and new trials granted, this danger is, for all practical pur- 
poses, obviated. 

If it be said that juries may successively give erroneous 
judgments, and that now trials cannot be granted indefinitely, 
the answer is, that so far as Magna Carta is concerned, there 
is nothing to prevent the granting of new trials indefinitely, if 
the judgments of juries are contrary to "justice and right." 
So that Magna Carta does not require any judgment what- 
ever to be executed — so far as to take a party's goods, rights, 
or person, thereon — unless it be concurred in by both court 
and jury. 

Nevertheless, we may, for the sake of the argument, sup- 
pose the existence of a praclical, if not legal, necessity, for 
executing some judgment or other, in cases where juries per- 
sist in disagreeing with the courts. In such cases, the principle 
of Magna Carta unquestionably is, that the uniform judg- 
ments of successive juries shall prevail over the opinion of the 
court. And the reason of this principle is obvious, viz., that 
it is the will of the country, and not the will of the court, or 
the government, that must determine what laws shall be estab- 
hshed and enforced ; that the concurrent judgments of success- 
ive juries, given in opposition to all the reasoning which 
ludges and lawyers can offer to the contriry must necesaa 
lily be presumed to be a truer exposition of the will of the 
country, than are the opinions of the judges 

But it may be said that, unless juiors submit to the control 
Df the court, in matters of law lhe> miy disagree among 
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themselves, and never come to any judgment; and thus justice 
fail to be done. 

Such a case is perhaps possible; but, if possible, it can occur 
but rarely; because, although one jury may disagree, a suc- 
cession of juries are not likely to disagree — that is, on 'mailers 
(if natural law, or abstract justice.* If such a thing should 
occur, it would almost certainly be owing to the attempt of 
the court to mislead them. It is hardly possible that any 
other cause should be adequate to produce such an effect ; be- 
cause justice comes very near to being a self-evident principle. 
The mind perceives it almost intuitively. If, in addition to this, 
the court be uniformly on the side of justice, it is not a reason- 
able supposition that a succession of juries should disagree 
about it. If, therefore, a succession of juries do disagree on 
the law of any case, the presumption is, not that justice fails 
of being done, but that injustice is prevented — that injustice, 
which would he done, if the opinion of the court were suffered 
to control the jury. 

For the sake of the argument, however, it may be admitted 
to be possible that justice should sometimes fail of being done 
through the disagreements of jurors, notwithstanding all the 
light which judges and lawyers can throw upon the question 
in issue. If it bo asked what provision the trial by jury 
makes for such cases, the answer is, it makes none ; and jus- 
tice must fail of being done, from the want of its being made 
su£iciently intelligible. 

Under the trial by jury, justice can never be done ■ — that is, 
by a judgment that shall take a party's goods, rights, or per- 
son — until that justice can be made intelligible or perceptible 
to the minds of all the jurors ; or, at least, until it obtain the 
voluntary assent of all — an assent, which ought not to be 
given until the justice itself shall have become perceptible 
to all, 

* Moat disagreements of juries are on matters of fact, whict are admitted to be Hitt- 
in their protiDce. 'Vie laye little or no eyidenca of their disdgreementa on matters of 
natural justice. The dis^reementa of tonrts on matters of law, afford little or no 
evidence that juries would also disagree on matters of law ■ — tliat is, (if j-iaHcc ; be- 
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The principles of the trial by jury, then, are these : 

1. That, in criminal cases, the accused is presumed inno- 
cent. 

2. That, in civil cases, possession is presumptive proof of 
property; or, in other words, every man is presumed to be the 
rightful proprietor of whatever he has in his possession. 

3. That tliese presumptions shall be overcome, in a court 
of justice, only by evidence, the sufficiency of which, and 
by law, the justice of which, are satisfactory to the under- 
standing and consciences of all the jurors. 

These are the bases on which the trial by jury places the 
property, liberty, and rights of every individual. 

But some one will say, if these are the principles of the 
trial by jury, then it is plain that justice must often fai! to be 
done. Admitting, for the sake of the argument, that this may 
be true, the compensation for it is, that positive injustice will 
also often fail to be done ; whereas otherwise it would be done 
frequently. The very precautions used to prevent injustice 
being done, may often have the eif'ect to prevent justice being 
done. But are we, therefore, to lake no precautions against 
injustice] By no means, all will agree. The question then 
arises — Does the trial by jury, as here explained, involve 
such extreme and unnecessary precaiitions against injustice, as 
to interpose unnecessary obstacles to the doing of justice? 
Men of different minds may very likely answer this question 
differently, according as they have more or less confidence in 
the wisdom and justice of legislators, the integrity and inde- 
pendence of judges, and the intelligence of jurors. This 
much, however, may be said in favor of these precautions, 
viz., that the history of the past, as well as our constant pres- 
ent experience, prove how much injustice may, and certainly 
will, be done, systematically and continually, for the want of 
these precautions ~ Ih^t is, while the law is authoritatively 
made and expounded by legislators and judges. On the other 
hand, we have no such evidence of how much justice may 
fail to be done, by reason of these precautions ^^ that is, by 
reason of the law being left to the judgments and consciences 
of jurors. We can determine the former point — that is, how 
much positive injustice is done under the first of these two 
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systems — because the system is in full operation; br.t we 
cannot determine how much justice would fail to be done 
under the latter system, because we have, in modern times, 
had no experience of the use of the precautions themselves. 
In ancient times, when these precautions were nominally in 
force, such was the tyranny of kings, and such the poverty, 
ignorance, and the inability of concert and resistance, on the 
part of the people, that the system had no full or fair opera- 
tion. It. nevertheless, under all these disadvantages, impressed 
itself upon the understandings, and imbedded itself in the 
hearts, of the people, so as no other system of civil liberty has 
ever done. 

But this view of the two systems compares only the injus- 
tice done, and (he justice omitted to be done, in the individual 
cases adjudged, without looking beyond them. And some 
persons might, on first thought, argue that, if justice failed of 
being done under the one system, oftener than positive injus- 
tice were done under the other, the balance was in favor of 
the latter system. But such a weighing of the two systems 
against each other gives no true idea of their comparative 
merits or demerits ; for, possibly, in this view alone, the balance 
would not be very great in favor of either. To compare, or 
rather to contrast, the two, we must consider that, under the 
jury system, the failures to do justice would be only rare and 
exceptional cases; and would be owing either to the intrinsic 
difficulty of the questions, or to the fact that the parties had 
transacted their business in a manner unintelligible to the 
jury, and the effects would be confined to the individual or 
individuals interested in the particular suits. No permanent 
law would be established thereby destructive of the rights of 
the people in other like cases. And the people at large would 
continue to enjoy all their natural rights as before. But imder 
the other system, whenever an unjust law is enacted by the 
legislature, and the judge imposes it upon the jury as author- 
itative, and they give a judgment in accordance therewith, the 
authority of the law is thereby established, and the whole 
people are thus brought under the yoke of that law ; because 
they then understand that the law will be enforced against 
them in future, if they presume to exercise their rights, or 



<«i<,i:,Googk\ 



130 TRIAL BY JURY. 

refuso to comply with the exactions of the law. In this man- 
ner all unjust laws are established, and made operative against 
the rights of the people. 

The difTerencc, then, between the two systems is this : Un- 
der the one system, a jury, at distant intervals, would (not 
enforce any positive injustice, but only) fail of enforcing jus- 
tice, in a dark and difficult case, or in consequence of the 
parties not having transacted their business in a manner intel- 
ligible to a jury ; and the plaintiff would thus fail of obtaining 
■what was rightfully due him. And there the matter would 
end, for evU, though not for good ; for thenceforth parties, 
warned of the danger of losing their rights, would be careful 
to transact their business in a more clear and intelligible man- 
ner. Under the other system — the system of legislative and 
judicial authority — positive injustice is not only done in every 
suit arising under unjust laws, — that is, men's properly, 
liberty, or lives are not only unjustly taken on those particular 
judgments, — but the rights of the whole people are struck 
down by the authority of the laws thus enforced, and a wide- 
sweeping tyranny at once put in operation. 

But there is another ample and conclusive answer to the 
argument that justice would often fail to be done, if jurors 
were allowed to be governed by their own consciences, instead 
of the direction of the justices, in matters of law. That an- 
swer is this : 

Legitimate government can be formed only by the voluntary 
association of all who contribute to its support. As a volun- 
tary association, it can have for its objects only those things 
in which the members of the association are all agreed. If, 
therefore, there be any justice, in regard to which all the pat- 
ties to the government are not agreed, the objects of the asso- 
ciation do not extend to it.* 



was erer formed, and in tho naturo of thiog! ttere never can be one formed, for 
)iBpliahment of any objects except tlioae in whioh tdl tbe parties to the asaocia- 

1 Toluntary as»>ciation of nU nho eontiibute to its support, but a mere tyranny 
bed by a part over the rest. 

T nearly sJl, volantaiy aasociations give to a majority, or to soma otber portion 
neiabers less than the nhole, the right to use some limiled discretion ae lo Ilia 
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If any of the members wish more than this,-— if they claim 
to have acquired a more extended linowledge of justice than 
is common to all, and wish to have their pretended discoveries 
carried into effect, in reference to themselves,— they must either 
form a separate association for that purpose, or be content to , 
■wait until they can make their views intelhgible to the people 
at large. They cannot claim or expect that the whole people 
shall practise the folly of taking on trust their pretended supe- 
rior knowledge, and of committing blindly into their hands alt 
their own interests, liberties, and rights, to be disposed of on 
principles, the justness of which the people themselves cannot 
comprehend. 

A government of the whole, therefore, must necessarily con- 
fine itself to the administration of such principles of law as 
aU the people, who contribute to the support of the govern- 
ment, can comprehend and see the justice of. And it can be 
confined within those limits only by allowing the jurors, who 
represent all the parties to the compact, to judge of the law, 
and the justice of the law, in all cases whatsoever. And if 
any justice be left undone, under these circumstances, it is a 
justice for which the nature of the association does not provide, 
which Ihe association docs not undertake to do, and which, as 
an association, it is under no obligation to do. 

The people at large, the unlearned and common people, 
have certainly an indisputable right to associate for the estab- 
lishment and maintenance of such a government as they them- 
selves see the justice of, and feel the need of, for the promotion 
of their own interests, and the safety of their own rights, 
without at the same time surrendering all their property, lib- 
erty, and riahls into the hands of men, who, under the pre- 
tence of a superior and incomprehensible knowledge of justice, 
may dispose of such property, liberties, and rights, in a 
manner to suit their own selfish and dishonest purposes. 
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If a government were to be established and supported soldy 
by that portion of the people who lay claim to superior knowl- 
edge, there would be some consistency in their saying that the 
common people should not be received as jurors, with power 
to judge of the justice of the laws. But so long as the whole 
people (or all the male adults) are presumed to be voluntary 
parties to the government, and voluntary contributors to its 
support, there is no consistency in refusing to any one of them 
more Ihaii to another the right to sit as juror, with full power 
lo decide for himself whether any law that is proposed to be 
enforced in any particular case, be within the objects of the 
association. 

The conclusion, therefore, is, that, in a government formed 
by voluntary association, or on the theory of voluntary asso- 
ciation, and voluntary support, (as all the North American 
governments are,) no law can rightfully be enforced by the 
association in its corporate capacity, against the goods, 
rights, or person of any individual, except it be such as all 
the members of the association agree that it may enforce. To 
enforce any other law, to the extent of taking a man's 
goods, rights, or person, would be making some of the parties 
to the association accomplices in what they regard as acts of 
injiisljce. It would also be making them consent to what they 
regard as the destruction of their own rights. These are 
thiiigs which no legitimate system or theory of government 
can require of any of the parties to it. 

The mode adopted, by the trial by jury, for ascertaining 
whether all the parties to the government do approve of a par- 
ticular law, is to take twelve men at random from the whole 
people, and accept their unanimous decision as representing 
the opinions of the whole. Even this mode is not theoretically 
accurate; for theoretical accuracy would require that every 
man, who was a party to the government, should individually 
give his consent to the enforcement of every law in every sep- 
arate case. But such a thing would be impossible in practice. 
The consent of twelve men is therefore taken instead; with 
the privilege of appeal, and (in case of error found by the 
the appeal court) a new trial, to guard against possible mis- 
takes. This system, it is assumed, will ascertain the sense of 
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the whole people — " the country " — with sufficient accuracy 
for all practical purposes, and with as much accuracy as is 
practicable without too great inconvenience and expense. 

5. Another objection that will perhaps be made to allowing 
jurors to judge of the law, and the justice of the law, is, that 
the law would be uncertain. 

If, by this objection, it be meant that the law would be un- 
certain to the minds of the people at large, so that they would 
not know what the juries would sanction and what condemn, 
and would not therefore know practically what their own 
rights and liberties were under the law, the objection is thor- 
oughly baseless and false. No system of taw that was ever 
devised could be so entirely intelligible and certain to the 
minds of the people at large as this. Compared with it, the 
complicated systems of law that are compounded of the law 
of nature, of constitutional grants, of innumerable and inces- 
santly changing legislative enactments, and of countless and 
contradictory judicial decisions, with no uniform principle of 
reason or justice running through ihem, are among the blind- 
est of all the mazes in which unsophisticated minds were ever 
bewildered and lost. The uncertainty of the law under these 
systems has become a proverb. So great is this uncertainty, 
that nearly all men, learned as well as unlearned, shim the 
law as their enemy, inslead of resorting to it for protection. 
They usually go into courts of justice, so called, only as men 
go into battle- — when there is no alternative left for them. 
And even then they go into them as men go into dark laby- 
rinths and caverns — with no knowledge of their own, but 
trusting wholly to their guides. Yet, less fortunate than other 
adventurers, they can have little confidence even in their 
guides, for the reason that the guides themselves know little 
of the mazes they are threading. They know the mode and 
place of entrance; but what they will meet with on their 
way, and what will be the time, mode, place, or condition of 
their exit; whether they will emerge into a prison, or not; 
whether wholly naked and destitute, or not; whether wilh 
their reputations left to them, or not; and whether in time or 
eternity ; experienced and honest guides rarely venture to pre- 
dict. Was there ever such fatuity as that of a nation of men 
12 
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liiafJiy [,cnt on building up such labyrinllis as (r.ese, for no 
oiiier purpose than that of exposing all their rights of rpputa- 
lion, property, liberty, and life, to the hazards of being lost in 
ihGin, instead of being content to live in the light of the open 
day of their own nnders landings ? 

What honest, unsophisticated man ever foand himself in- 
volved in a Tawsnit, that he did not desire, of all things, that 
his cause might be judged of on principles of natural justice, 
as those principles were understood by plain men like himself I 
He would then feeJ that he could foresee the result. These 
plain men are the men who pay the taxes, and support the 
government. Why should they not have such an administra- 
tion of justice as they desire, and can undersland^ 

]f the jurors were to jndge of the law, and the justice of 
the law, there would be something like certainty in the ad- 
ministration of justice, and in the popular knowfedge of the 
law, and men would govern themselves accordii^ly. There 
would be soniething like certainty, because every man has- 
himself something like definite and dear opinions, and also 
knows something of the opinion-s of his neighbors, on matters 
of justice. And he would know that no statute, unless it were 
so clearly just aa to command the unanimous assent of twelve 
men, who should be taken at random from the whole commn- 
nitVr could be enforced so as to take from him his reputation 
properly, liberty, or life. What greater certainty can men 
require or need, as to the laws under which they are to live ? 
If a statute were enacted by a legislature, a man, in order to- 
know what was its tme interpretation, whether it were consti- 
lutional, and whether it would be enforced, would not he 
nnder the necessity of waiting for years until some suit had 
arisen and been carried through all the stages of judicial pro- 
ceeding, to a final decision. He would need only to use hi» 
own reason as to its meaning and its justice, and then talk 
with his neighbors on the same points. Unless he found thero 
nearly unanimous in their interpretation and approbation of it, 
he would conclude that juries would not unite in enforcing it, 
and that it would consequently be a dead letter. And he- 
would he safe in coming to this conclusion. 
There would be something like certainty in the adminiafm- 
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lion of justice, and in the popular knowledge of (he law, for 
the further reason that ihere would be little legislation, and 
men's rights would be left to stand almost solely upon the law 
of nature, or what was mice called in England " the cvmmoji 
law," (before so much legislation and usurpation had becom« 
incorporated into the commoa law,) — in other words, upon 
Jhe principles of natural justice. 

Of the certainty of ih is law of nature, or the ancient English 
common law, I may be excused for repeating here what I have 
said on itnolher occasion. 

".NaUiral law, so far from teing uncertain, wliwi compared 
with slatuiory and constitutional law, is the only thing that 
gives any certaitjiy at all (o a very large portion of our stat- 
utory and constitutional law. The i^ason is this. Tlie words 
in which statutes and constitutions are written are siisceptihie 
of so many different naeanings, — meanings widely different 
from, often directly opposite lo, each oilier, in their bearing 
)ipon men's rights, — that, unless there were some rule of inter- 
pretation for determining which of these various and opposite 
meanings are the trne ones, there could be no certainty at alt 
as to the meaning of the statutes and constiliilions themselves. 
Judges could make almost anything they should please out of 
them. Hetwe the necessity of a rule of interpretation. And 
■this ritle is, that the language of statntes and constiluiions 
shall be construed, as nearly as possible, consistently with 
iiaiural law. 

The rule assumes, what is tnie, that natural law is a 
thing certain in itself; also that it is capable of being learned. 
\l assumes, furthermore, (hat it actually is understood by the 
legislators and judges who make and interpret the written law. 
Of necessity, therefore, it assumes further, that they (the legis- 
taloTS and judges) are incompeient to make and interpret the 
written law, tmless they previously undersiand the naiurai 
Jaw applicable to the same subject. It also assumes that the 
jieople must understand the natural law, before they can un- 
derstand the writteH law. 

It is a principle perfectly familiar to lawyers, and one that 
must be perfectly obvious to every other man that will reflect 
a moment, that, as a general rule, iw one can know what the 
written Ime is, until he knmcs whut it ought to he; that men 
are iiable to be constantly misled by ihe various and conflict- 
ing senses of the same words, unless they perceive the true 
legal sense in which the words ought to be taken. And this 
(rne legal sense is tlw; sewse that is most nearly consistent with 
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natural law of any ihat the words can be made to bear, con- 
sisiently with the laws of language, and appropriately to the 
subjects to which ihey are apphed. 

Though the words contain the law, the words themselves 
are not the law. Were the words themselves the law, each 
single wrifieii law would be liable to embrace many different 
taws, to wit, as many difTerent laws as there were different 
senses, and different combinations of senses, in which each 
and all the words were capable of being taken. 

Take, for example, the Coostitiuioii of the United States. 
By adopting one or another sense of the single word "free," 
the whole iustrnment is changed. Yet the word/ree is capable 
of some ten or twenty different senses. So that, by changing 
the sense of that single word, some ten or twenty different con- 
stitutions could be made out of the same wrilien instrument. 
But there are, we will suppose, a thousand other words in the 
constitution, each of whicli is capable of from two to ten differ- 
ent senses. So that, by changing the sense of only a single 
word at a time, several thousands of different constitutions 
would be made. But this is not all. Variations could also be 
made by changing the senses of two or more w^ords at a time, 
and these variations could be run through all the changes and 
combinations of senses that these thousand words are capable 
of. We see, then, that it is no more thau a literal truth, that 
out of that single instrument, as it now stands, without alter- 
ing the location of a single word, might be formed, by con- 
struction and interpretation, more different constitutions than 
figures can well estimate. 

But each written law, in order to be a law, must be taken 
only in some one definite and distinct sense ; and that definite 
and distinct sense must be selected from the almost infinite 
variety of senses which its words are capable of. How is this 
selection to be made! It can be only by the aid of that per- 
ception of natural law, or natural justice, which men naturally 
possess. 

Such, then, is the comparative certainty of the natural and 
the written law. Nearly all the certainly there is in the latter, 
so far as it relates to principles, is based upon, and derived 
from, the still greater certainly of the former. In fact, nearly 
all the uncertainty of the laws under which we live, — which 
are a mixture of natural and written laws, — arises from the 
diflicnlty of construing, or, rather, from the facility of miscon- 
struing, the written law; while natural law has nearly or 
quite the same certainly as mathematics. On this point. Sir 
William Jones, one of the most learned judges that have ever 
lived, learned in Asiatic as well as European law, says, — and 
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llie fact should be kept forever in mind, as nne of ihe most 
important of all truths : — " It is pleasing to remark the simi- 
iurity, or, ralfwr, the identiii/ of those coiiclusions which pure, 
unbiassed reason, mall ages andncUions, seldom fails to draw, 
in such Jiiridical inquiries as are not fettered and manucled 
A)/ positive institutions.'"'' In short, the ^mple fact that the 
written law must be interpreted by the nattiral, is, of itself, a 
sufficient confession of the superior certainty of the latter. 

The writteH law, then, even where it can be construed 
consistently with the natural, introduces labor and obscurity, 
instead of shutting them out. And this must always be the 
case, because words do not create ideas, but only recall Ihem; 
and the same word may recall many different ideas. For this 
ireasoii, nearly all abstract principles can be seen by the single 
mind more clearly than they can be expressed by words to 
another. This is owing lo the imperfection of language, and 
the different senses, meanings, and shades of meaning, which 
different individuals attach to the same words, in the same 
cirenmstances.t 

Where the written law cannot be construed consistently 
with the natural, there is no reason why it should ever be 
enacted at all. It may, indeed, be sufficiently plain and cer- 
<ain to be easily understood; but ils certainty and plainness 
are but a poor compensation for iJs injustice. Douhticss a law 
forbidding men to drink water, on pain of death, might be 
made so intelligible as to cut off all discussion as to its 
meaning; but would the Intel ligiblenoss of such a law be any 
equivalent for the right to drink water? The principle is 
«he same in regard to all unjust laws. Few persons could 



• Jones on B^lmeots, 138. 

•J- Kent, describing the difflonlty of constrning the Hritten law, sajs ; 

" Sach b the imperfection of language, and the want of technical skill in tlie luakera 
of the l»K, that statutes often give occasion to the moat perplesing and diBtresaing 
doubla and disjussions, arising fium the ambiguity tliat attends them. It requires 
great experience, aa well as the command of a perspicuous diction, to frame a law in 
such clear and predee terms, as lo seoure It from ambiguous ezptessious, and from all 

The following extract from a speech of Lord Eroughsm, io the House of Lords, eon. 
ftsses the same difficulty : 

the reeeas, — the expediency, or rlli^rT^/le abnoliae nectssiiy, of some arrangement for the 
preparation of bills, not merely piivate, but publio bills, in ordtr that Ugislaiiim mig/il b* 
ron^tent and ayftematict and Ihoi the courU vdght Tint have so large a poTtvtn of their time 
occupied in endfavoring to construe acts of ParUojnentf in many cases un<^t>nstntabfef and in 
mui eruu diffinill to be amitnied." — Law Rsporter, 1343, p. 525. 
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Teasonsibly feel compensated for the arbitary destruction O: 
tiieir rights, by having the order for their destruction madi 
known beforehand, in terms so distinct and iinequivocaj as t< 
admit of neither mistake nor evasion. Yet this is all th< 
compensation that such laws offer. 

whether, therefwre, written laws correspond with, or diffe 
from, the natural, they are to be condemned. In the first case 
they are useless repetitions, introducing labor and obscurity 
In the latter case, they are positive violations of men's rights 

There would be substantially the same reason in enactini- 
mathematics by statute, that there is in enacting natural law 
Whenever the natural law is sufficiently certain to ail men': 
minds to justify its being enacted, it is sufficiently certair 
to need no enactment. On the other hand, until it be thu; 
certain, there is danger of doing injustice by enacting it; i- 
should, therefore, be left open to be discussed by anybody whc 
may be disposed to question it, and to be judged of by the 
proper tribunal, the judiciary.* 

It is not necessary that legislators should enact natura! 
law in order that it may be known to the penple, because tha> 
would be presuming that the legislators already understand i* 
better than the people, ^a fact of which 1 am not aware that 
they have ever heretofore given any very satisfactory evidence. 
The same sources of knowledge on the subject are open to the 
people that are open to the legislators, and the people must 
be presumexi to know it as well as they. 

The objections made to natural law, on the ground of ob- 
scurity, are wholly unfounded. It is true, it must be learned, 
like any other science; but it is equally true that it is very 
easily learned. Although as illimitable in its applications as the 
infinite relations of men to each other, it is, nevertheless, made 
up of simple elementary principles, of the truth and justice of 
which every ordinary mind has an almost intuitive perception. 
Il is ike science of justice, — and almost all men have the same 
perceptions of what constitutes justice, or of what justice re- 
quires, when they understand alike the facts from which their 
inferences are to be drawn. Men living in contact with each 
other, and having intercourse together, cannot avoid learning 
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natural law. to a very great extent, even if they would. The 
dealings of men with men, their separate possessions, and their 
individual wants, are continually forcing upon their minds the 
questions, — Is this act jusf? or is it unjust? Is this thing 
mine? or is it his? And these are questions of natural law; 
questions, which, in regard to the great mass of cases, are an- 
swered alike by the human mind everywhere. 

Children learu many principles of natural law at a very 
early age. For example : they learn that when one child has 
picked up an apple or a flower, it is his, and that his associates 
must not take it from him against his will. They also learn 
that if he voluntarily exchange his apple or flower with a 
playmate, for some other article of desire, he has thereby sur- 
rendered his right to it, and must not reclaim il. These are 
fundamental principles of natural law, which govern most of 
the greatest interests of individuals and society ; yet children 
learn them earlier than they learn that three and three are six, 
or live and five, ten. Talk of enacting natural law by statute, 
that it may be known! It would hardly be extravagant to 
say, that, in nine cases in ten, men learn it before they have 
learned the language by which we describe it. Nevertheless, 
numerous treatises are written on it, as on other sciences. 
The decisions of courts, containing their opinions upon the 
almost endless variety of cases that have come before them, 
are reported ; and these reports are condensed, codified, and 
digested, so as to give, in a small compass, the facts, and the 
opinions of the courts as to the law resulting from them. And 
these treatises, codes, and digests are open to be read of all men. 
And a man has the same excuse for being ignorant of arithmetic, 
or any other science, that he has for being ignorant of natural 
law. He can learn it as well, if he will, without its being 
enacted, as he could if it were. 

If our governments would but themselves adhere to natural 
law, there would be little occasion to complain of the igno- 
rance of the people in regard to it. The popular ignorance of 
law is attributable mainly to the innovations that have been 
made upon natural law by legislation ; whereby our system 
has become an incongruous mixture of natural and statute law, 
with no uniform principle pervading it. To Searn such a sys 
tern, — if system it can be called, and if learned it can be, — it 
a matter of very similar difficulty to what it would be to learn 
a system of mathematics, which should consist of the malhe 
matics of nature, interspersed with such other mathematics at 
might be created by legislation, in violation of all the natural 
principles of numbers and quantities. 

But whether the difficulties of learning natural law hc 
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arealer or less than here represented, they exist in the nature 
of things and cannot be removed. Legislation, instead of 
removing' only increases them. This it does liy innovating 
upon natiiral truths and principles, and introducing jargon and 
coDiradiction, in the place of order, analogy, consistency, and 

Farther than this; legislation does not even profess to 
remove ihe obscurity of natural law. That is no part of lis 
object It only professes io substitute soraeihing arbitrary in 
the place of natural law. Legislators generally have the sense 
to see that legislation will not make natural law any clearer 
than it is. Neither is it the object of legislation to establish the 
amhoriiy of natural law. Legislators have the sense to see that 
they can add nothing to the authority of natural taw, and that 
it will stand on its own authority, unless they overturn it. 

The whole object of legislation, excepting that legislation 
which merely makes regulations, and provides instrumentali- 
ties for carrying olher laws into effect, is to overturn natural 
law and substitute for it the arbitrary will of power. In olher 
words the whole object of it is to destroy men's rights. At 
least such is its only effect; and its designs must be inferred 
from Its effect. Taking all the statutes in the country, there 
probably is not one in a hundred. — except the auxiliary ones 
just mentioned, — that does not violate natural law; that does 
not invade some right or other. 

Yet the advocates of arbitrary legislation are continually 
practising the fraud of pretending that unless the legislature 
moke the laws, the laws will not he known. The whole object 
of the fraud is to secure to the government the authority of 
making laws that never ought to be known." 

In addition to the authority already cited, of Sir William 
Jones, as to the certainly of natural law, and the uniformity 
of men's opinions in regard to it, I may add the following: 

"There is that great simplicity and plainness in the Com- 
mon Law, that Lord Coke has gone so far as to assert, (and 
Lord Bacon nearly seconds him in observing,) that 'he never 
knew two questions arise merely upon common law ; but that 
they were mostly owing to statutes ill-penned and overladen 
with provisos.' " — 3 Hunomiis, 157-8. 

If it siill be said that juries would disagree, as to what was 
natural justice, and that one jury would decide one way, and 
another jury another ; the answer is, that such a thing is hardly 
credible, as that twelve men, taken at random from the people 
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at large, should vnanimouslp decide a question of natural 
justice one way, and that twelve other men, selected in the 
same manner, should unanimously decide the same question 
the other way, imless they were misled by the jvstices. If, 
however, such things should sometimes happen, from any 
cause whatever, the remedy is by appeal, and new trial. 
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? THE PRESENT DAY ILMBAL. 



It may probably be safely asserted that there are, at this 
day, no legal juries, either in England or America. And if 
there are no legal juries, there is, of course* no legal trial, nor 
"judgment," by jury. 

In saying that there are probably no legal juries, I mean 
that there are probably no juries appointed in conformity with 
the principles of the common law. 

The term jury is a technical one derived from the common 
law ; and when the Amencin constitutions provide for the trial 
by jury, they provide for the cjmmon Jaw trial by jury; and 
not merely for any trial by jury that the government itself 
may chance to invent, and call by that nime It is the thing, 
and not merely the name thit is guiiintied Any legislation, 
therefore, that infringes any essential princtple of the com^mati 
law, in the selection of jurors is unconstitutional; and the 
juries selected in accordance with such legislation are, of 
course, illegal, and their judgments void 

It will also be shown m a subseqnent chapter,* that since 
Magna Carta, the legislative power in England (whether king 
or parliament) has never had any constitutional authority to 
infringe, by legislation any essential principle of the common 
law in the selection of jurors. All such legislation is as mnch 
unconstitutional and void, as though it abolished the trial by 
jury altogether. In reality it does abolish it. 

What, then, are the essential principles of the common law, 
controlling the selection of jurors 1 

They are two. 

* On tlie English Constitution. 
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1. That all the freemen, or adult male members of the 
state, shall he eligible as jurors.* 

Any legislalion which requires the selection of jnrors to be 
made from a less number of freemen than the whole, makes 
the jury selected an illegal one. 

If a part only of the freemen, or members of the slate, are 
eligible as jurors, the jury no longer represent " the country," 
but only a part of " the country." 

If the selection of jurors can be restricted to any less num- 
ber of freemen than the whole, It can be restricted to a very 
small proportion of the whole; and thus the government be 
taken out of the hands of " the country," or the whole people, 
and be thrown into the hands of a few. 

That, at common law, the whole body of freemen were 
eligible as jurors, is sufficiently proved, not only by the reason 
of the thing, but by the following evidence : 

1. Everybody must be presumed eligible, until the contrary 
be shown. We have no evidence, that I am aware of, of a 
prior date to Magna Carta, to disprove that all freemen were 
eligible as jurors, unless it be the law of Ethelred, which 
requires that they be elderly'^ men. Since no specific age is 
given, it is probable, I think, that this statute meant nothing 
more than that they be more than twenty-one years old. If it 
meant auyihing more, it was probably contrary to the common 
law, and therefore void. 

2, .Since Magna Carta, we have evidence showing quite 
conclusively that all freemen, above the age of twenty-one 
years, were eligible as jnrors. 

The Mirror of Justices, (written within a century after 
Magna Carta,) in the section " Of Judges " — that is, jurors 
— says I 

'■All those who are not forbidden by law may be judges 

• Altbuiigh all the freemen are legally eligible aa JHrora, any one may nevertheless 
he challenged and set aside, at tlie trial, for any special pfrsimid disqualifiCDtion ; such 
as mental or physiCJ^ inability' to perform the dntjes; baring been convicted, or being 
under charge, of crime; interest, bias, &Q. But it is clear that tbe common Ibw 
^lowa none of these points to be determined by the court, but only by " Ititrs." 

f Wtiat was the precise meaning of the Baion -word, which I have here called elderly, 
I dn not know. In the Latin transla^ns it is rendered by jemora, nhich may perhaps 
mean simply those who have attuned their majority. 
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fjiirors). To women it is forbidden by law that ihey J 
judges; and thence it is, that feme coverts arc exempted to i 
suit ill inferior courts. On the other part, a villein cannot be 
judge, by reason of tlie two estates, which are repugnant^ 
persons attainted of false judgments cannot be judges, nor jr 
fanCs, nor any under the age of twenty-one years, nor infecic 
persons, nor idiots, nor madmen, nor deaf, nor dumb, nor pa 
ties in the pleas, nor men excommunicated by the bishop, m 
criminal persons. * * And those who are not of the Chri 
tian faith cannot be judges, nor those who are out of the king 
allegiance," — Mirror of Justices, 59-60. 

In the section " Of Inferior Courts," it is said : 
"From the first assemblies came consistories, which we no 
call courts, and that in divers places, and in divers manner: 
whereof the sheriiFs held one monthly, or every five week 
according to the greatness or largeness of the shires. An 
these courts are called county courts, where the judgment is I 
the svilors, if there be no writ, and is by warrant of jurisdi< 
tion ordinary. The other inferior courts are the conrts c 
every lord of the fee, fo the likeness of the hundred court 
* * There are other inferior courts which the bailiffs ho! 
in every hundred, from three weeks lo three weeks, by tt 
suitors of the freeholders of the hundred. All the tenants wit; 
ill the fies are bounden to do their suit there, and that not k 
the service of their persons, but for the service of their fee 
But women, infants within the age of twenty-one years, dea 
dumb, idiots, those who are indicted or appealed of morti 
felony, before they be acquitted, diseased persons, and excon 
municated persons are exempted from doing suit." — Mtrrc 
of Justices, 50-51. 

In the section " Of the Sheriff's Turns" it is said : 
" The sheriffs by ancient ordinances hold several meeting 
twice in the year in every hundred ; where all the freeholder 
within the hundred are bound to appear for the service of thei 
fees." — Mirror of Justices, 50. 

The following statute was passed by Edward I., seveni 
years after Magna Carta : 

"Forasmuch also as sheriff, hundreders, and bailiffs o 
liberties, have used to grieve those which be placed nnde 
them, putting in assizes and juries men diseased and decrepit 
and having continual or sudden disease; and men also th» 
dwelled not in the country at the time of the summons ; am 
summon also an unreasonable number of jurors, for to extoj 
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money from some of them, for letting them go in peace, and so 
the assizes and jnries pass many times by poor men, and the 
rich abide at home by reason of their bribes; it is ordained 
that from benceforlh in one assize no more shall be summoned 
than four and twenty; and old men above three score and lep 
years, being continually sick, or being diseased at the time of 
the summons, or not dwelling in that country, shall not be 
put in juries of peiit assizes." ~- St. 13 Edward J., ch. 38. 
(1285.) 

Although this command to the sheriifs and other officers, not 
to summon, as jurors, those who, from age and disease, were 
physically incapable of performing the duties, may not, of itself, 
afford any absolute or legal implication, by which we can 
determine precisely who were, and who were not, eligible as 
jurors at common law, yet the exceptions here made neverthe- 
less carry a seeming confession with them that, at common 
law, all male adults were eUgible as jurors. 

But the main principle of the feudal system itself shows 
that all the full and free adult male members of the stale — 
that is, ail who were free born, and had not lost their civil 
rights by crime, or otherwise- — mws^, at common law, have 
been eligible as jurors. What was that principle? It was, 
that the stale rested for support upon the land, and not upon 
taxation levied upon the people personally. The lands of the 
country were considered the property of the state, and were 
made to support the stale in this way. A portion of them was 
set apart lo the king, the rents of which went to pay his personal 
and official expenditures, not including the maintenance of 
armies, or the administration of justice. War and the admin- 
istration of justice were provided for in the following manner. 
The freemen, or the free-born adult male members of the 
state — who had not forfeited their political rights ■ — were en- 
tilled to land of nght, (until all the land was taken up,) on 
condition of iheir rendering certain military and civil services 
to the state. The military services consisted in serving per- 
sonally as soldiers, or contributing an equivalent in horses, pro 
visions, or other military supplies. The civil services consisted, 
among other things, in serving as jurors (and, it would ap- 
pear, as witnesses) in the courts of justice. For these services 
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iliey received no compensaEioii other than tlie use of ihei? 
l:iiitis. 111 this way the state was sustained; and the king 
had no power to levy addiliotia! burdens or taxes upon the 
people. The persons holding lands on these terms were called 
freeholdeis -^ in l&tet times/!ee»»e« — meaning free and full 
members of the state. 

Now, as the principle of the system was that the freeholders 
held their lands of the state, on the condition of rendering 
these military and civil services as renls for their lauds, the 
principle implies that alt the freeholders were liable to these 
rents, and were therefore eligible as jurors. Indeed, I do not 
know that (t has ever been donbtcd that, at common law, all 
the freeholders were elisible as jurors. If all had not beer* 
eligible, we unquestionably should have had abundant evi- 
dence of the exceptions. And if anybody, at this day, allege 
atiy exceptions, the burden will be on him to prove them. The 
presumption clearly is that all were eligible. 

The first invasion, which I find made, by the English stat- 
utes, upon this commwi law principle, was made in 1285, 
seventy years after Magna Carta. It was theu enacted as 
follows: 

" Nor shall any be put in assizes or juries, though they 
ought to lie taken in their own shire, that bold a tenewtent of 
less than the value of hventy shillings yearly. And if such 
assizes and juries be taken out of the shire, no one shall be 
placed in them who holds a tenement of less value than forty 
shillings yearly at the least, except such sls be witnesses in deeds 
or other writings, whose presence is necessary, so that they be 
able to travel." — St. 13 Edward I., ch. 38. (1285.) 

The next invasion of the common law, in this particular, 
was made in 1414, about two hundred years after Magna 
Carta, when it was enacted ; 

" That no person shall be admitted to pass in any inquest 
upon trial of the death of a man, nor in any inquest betwixS 
party and party in plea real, nor in plea personal, whereof the 
debt or the damage declared amount to forty marks, if the 
same person have not lands or tenements of the yearly value 
oi forty shillings above all charges of the same." — 3 Henry V., 
St. 2, ch. 3. (1414.) 
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Oilier statutes on this subject of the property qualifications 
of jurors, are given in the note.* 

• Ih IISS it wa; emiitijd, bj >. ststnls entitled " Of what credit and estate tboaa 
jurors must be »hicli sbsll be imiuui&lled in the Sheriff's Turn." 

" That QO tftiliff nor other officer frum hencrforth letnrn or impiuie] anj aieh person 
in any ehire of England, to be token or pirt in or npon any inquirj in any of the aaid 
Tujns, bu* such as be of gcmd name aiid tome, and hariog lauds sad tonemente if 
frechuid mtoin the fame sbirea, to the yearly value of tuxals sMUinirt nt the leasi, or 
i;l^e Uiids and teiieiu*nts liulden by custonj of manor, ojmmonly oallod copy-Mid, vitii- 
in the sud shires, to the yearly '»loe of twenty-sii shilliaga eight pouee over all 
ijhiirges at the least." — 1 RkAatd IlL, eh. 4, (USS.) 

1 II 1 480 it was eniUited, " That the jnstices of the peaea of erery shire of this 
fealrn for the time being may take, by their disoretJon, an inquert, whereof every niaa 
«huil hove lauds uri tenements to the yearly nalue of /«■(* sAifim^a at the least, lo in- 
-^uiit ,,f the eunctalments of otbsis," Ac, *0, — ! Hcarj/ VIL, oh. 1. {1186.) 

A statute passed in 1401, in regard to jurors in the eitj of London, enacts: 

" Thet BO person nor persons hereafter be impanelled, sunmwned, or ^om in any 
inry or inquei in eourta nitbiu the same oity, (of London,) eieept he be of lands, ten- 
*>iiient8, or jwidnijtrf cAnseij, to the value of /urfy muri*;* and that no person or per- 
sons hereafter be impaneUed, snnimoned, nor Evtorn in aoy lury or inqaeSt lo any eonrt 
-,vitliin the B»id eitv, for lands or tenements, or ootioQ persona!, wheran the debt or 
diiunife anionirfeth to the sum of ffiity marks, or above, exeepi he be in lands, tene- 
m<:«U, goods, or chattels, lo the ralue of onei^dr^ ^.arh,." - 11 Hii;-y VII^ eh. 21. 
<14S4.) 

ni8 stBtote i Hmrf YIIL, ch. J, see. 4, (1512) requires jurors in London to have 
■" ^wdi lo the VjJue of one hundred marks," 

la 1494 it was enacted that "It shall be lawfnl lo every sheriff of the eounties of 
SsKiAna^™, Siary, awl ««ssse, to impanel and summons t"en^-four lawfnl men of 
Bueh, inhabiting within the preranct of his or their turns, la owe suiltn the same turn, 
triiereof every one hath lands or freehold to the yeiirly value of tm shillings, or oopy- 
iuld lands to the yearly value of ^fcrtcn. a*i;mgs /t*r pwciu above all eharges withia 
any of the said oountjes, or men of less livelihood, if there be not so many there, not- 
withstwiding tie statute of 1 Richard Ul, ch. 4. To endure to the nest pftrliament." 
— llJJmry ra/.,ch.26. <14a4.> 

This statute was eontjnned in force by 1» ff«r^ VIL, eh. IS. <1503.) 

In 1=31 it was enacted, " That every person at persons, being the king's sotaral 
subject bora, which either by the name of wtiaen, or of a freeman, or any other name, 
idoth enjoy and use the litertJes and privileges of any city, borough, or town oorpo- 
rate, where he dwelleth and maketh his abode, being worth in m-woWe gaida ond aub- 
staace totlie olear valae of /orty poinds, be henceforth admitted in trials of murders 
and feloiaes in every sessions and gaol delivery, to be kept and holden in and for the 
liberty of such litlea, boroaghs, end towns corporate, albeit they have no freehold; any 
isot, statoifl, use, custom, or ordmanco to the eontraty hereof notwithstanding.' — ii 
Henry VIIL, oh. 11. (lo*l.) 

In 1585 it was enastfld, ■" That in all eaeea where any jurors to be returned &r triri 
of any issue or isaaes juined in any of Jhe Queen's majesty's oourts of King's Bench, 
Common Pleaa, and the Bxehequer, or beibre jastioea of assiM, by the laws of this 
lealm now in force, <Hi^ to have estal« of freehold ia Unds, tenementf^ or heredita- 
meats, of the clear yearly value ot/tniy sftiiiw^j, that m every such ease the jurors 
(ihat shall be returned from and after the end of iJiia present session of parliament, shall 
ai-ery of them have estate of freehold in lands, tenements, or hereditamenta, to the 
olear yearly value of >«■ pjnJiJs at tlie least." — 27 EfiiotdA, oh, 6, (168S.) 

In 1664-5 it was enacted, " That all jurors (other Uiaa strangers npon trials ptr me- 
eUtMciE lingudi) who arc to be returned for the trials of issues joined in any of (his) 
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From these statiUes it will be seen that, since 12S5, seventy 
years after Magna Carta, the common law right of all free 
British subjeols to eligibility as jurors has been abolished, and 
the qiiaiiScations of jurors have been made a subject of arbi- 
trary legislation. In other words, the government has usurped 
ihe authority of selecting the jurors that were to sit in judgment 
upon its own ads. This is destroying the vital principle of 
ihe trial by jury itself, which is that the legislation of the gov- 
ernment shall be subjected to the judgment of a tribunal, taken 
itiJiscriininately from the whole people, with&ut any choice by 
Ihe government, and over which the government can exercise 
no control. If the government can select ihe jurors, it will, of 
course, select those whom it supposes will be favorable to its 
enactments. And an exclusion of any of the freemen from 
eligibility is a selection of those not excluded. 

It will be seen, from the statutes cited, that the most abso- 
lute authority over the jury box — that is, over the right of 
Ihe people to sit in juries — has been usurped by the govern- 



m:^iesty'» courts of king's bench, eonunon pleas, or tbe'BsohtiquBr,ot bufore jiiElicaa of 
Bi«iie,'ut nisi prios, ojet aod terminer, g«ul deKvory, or geoetftl or qoBi*a( aessions 
of the neaee, from and after the twentieth day of Ap*il, whitJi eball be ia the year of 
our Lnrd oue thousaJid six hundred and sixty-five, ia any wranty of this reabn of EogUnd, 
shall every of them then haFe, in their own name, or in trust fi)t them, withio the enme 
county, luJfiUjr junHnis by the year, at least, above reprises, in their own or their vrives 
ri~ht of freehold lands, or of ancient demesne, oc of rents in fee, foc-tiul, or for lite. 
And that in every county within the dominion of Wales every such juror aball then 
have, witbia \ht same, eigSi pnmit by ike yea, at the least, above repiises, in manner 
aforesaid. AU «hioh persons having auoh estate as afcresMd are hereby enabled and 
made liable to be returned and serve as jurors for the trial of iffiues before the justice* 
aforesaid, any law or statute to (he contrary in any wise notwithalanding." — 16 imi 
n CharUi II., oh. 3. (IBlU-o.) 

Bj a sta,tut« passed m 169S, Jurors in England are to have landed estates of tia 
value of tea pnandi a year; and jurors ia Wales to have similar estates of the realm of 
ill pound, a 3«™-.- 4 «nd 5 Wilti,xm ™J Mary, 6b. H, see. U. (1692.) 

By the same statute, (see. 18,) persons may be returned to serve upon the tales in 
any county of England, who shall have, witbia the same oounty,>«f jBunrf* Ajiife y™-, 
above reprises, in the manner aforesaid. 

By Si. 3 George II., ch. 25, sea. 19, 20, no one is lo be a jaror i^ London, who shall 
not he" an bousehoSdet within the aaJd city, and have lands, tenemeats, or personal 
estate, to the value of one hundred jtaniids." 

By another statute, applicable only to the county ofiiKidlesex, it is enacted, 

"That all leaseholders, upon leases where the imprflved rents or vaJne shall amount 
to ffftv voaada or Kowardx pa- aannm, over aad aiMve all ground rents or other reserva- 
tions payable by virtue of the siud leases, shall be liable and oUliged to serve upon 
juries when they shall be legally sununoned for that purpuae," — 4 Gu-rgc tt, 
ch, 7, see. 3. (IWU) 
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eient; that the qualificalinns of jurors have bocti repeatedly 
■changed, and made to vary from a freehold of ten shillings 
yearly, to one of '■' iieenly povm/ls by the yenr at least above 
reprises-" Th«y have also been made differeiil, in the counties 
of South am pton, Surrey, and Sussex, from what they were in' 
(he other coimties; different in Wa^es from what they were 
in Etjglarjd; and different in the city of London, and in the 
Touiily of Middlesex, froia what they were in any other part 
of the kingdom. 

But this is not all. The government has not only assumed 
arbitrarily to classify the people, on the basis of property, but 
it has even assumed to give to some of its judges entire and 
absolute personal discretion in the selection of the jurors to be 
impanelled in criminal cases, as the following statutes show. 

" Be it also ordained and enacted by the same authority, ibat 
all panels hereafter to be returned, which be not at the suit of 
any party, that shall be made and put in afore any justice of 
gaol delivery or justices of peace in their open sessions lo in- 
^irejw the king-, shall hereafter be re/hrtiKd by additions and 
taking- out of names of persons by discretion of the same jus- 
tices before whom suck panel shaM be i^etiirned; and the sams 
Juslioes shall Aereafier command the sheriff, or kis ministers 
in kis absenoe, to put otker persons- in the same panel by their 
■discretions ; and that panel so kereaf/^r to be made, to be good 
and lawful. This act to endure only to the next Parliament." 
— 11 iknry VIl, ch. 24, sec. 6. (1495-) 

This act was continued in force by 1 Henry VIII., ch. 11, 
(1509,) to the end of the then next Parliament. 

It was reenacled, and made perpetual, by 3 Henry VIII., 
ch. 12. (15U.) 

These acts gave KtiUmited anthoriiy to the king's jaslices to 
pack Juries at their discretion ; and abolished the last vestige 
of the common Uxw right of the people io sit as jnrors, andp'dge 
of their own liberties, in the courts to which the acts applied. 

Yet, as matters of law, these statutes were no more clear 
violations of the common law, tl^ fundamental and paramoinit 
■" law of the land," thart-<were those. statutes which affixed the 
property qualifications before named; because, if the king, or 
the government, can select the jttrors on the ground of prop* 
«rty, it can select iliem on any other ground whatever. : 

13* 
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Any infringement or restriction of the common Jaw right of 
the whole body of ihe freemen of the kingdom to eligibility as 
jurors, was legally an abolition of the trial by jury itself. The 
juries no longer represented " the country," but only a part of 
Ihe country; that part, too, on whose favor the government 
chose to rely for the maintenance of its power, and which it 
therefore saw fit to select as being the most reliable instru- 
ments for its piirposes'of oppression towards the rest. And 
the selection was made on the same principle, on which ■tyran- 
nical governments generally select their supporters, viz., that 
of conciliating those who would be most dangerous as enemies, 
and most powerful as friends — that is, the wealthy.* 

These restrictions, or indeed any one of them, of the right 
of eligibility as jurors, was, in principle, a complete aboiition 
of the English constitution; or, at least, of its most vital and 
valuable part. It was, in principle, an assertion of a right, on 
the part of the government, to select the individuals who were 
to determine the authority of its own laws, and the extent of 
its own powers. It was, therefore, in effect, the assertion of a 
right, on the part of the government itself, to determine its 
own powers, and the authority of its own legislation, over the 
people ; and a denial of all right, on the part of the people, to 
judge of or determine their own liberties against the govern- 
ment. It was, therefore, in reahty, a declaration of entire 
absolutism on the part of the government. It was an act as 
purely despotic, in principle, as would have been the express 
abolition of all juries whatsoever. By " the law of the land," 
which the kings were sworn to maintain, every free adult 
male British subject was eligible to the jury box, with full 
power to exercise his own judgment as to the authority and 
obligation of every statute of the king, which might come 



* Suppose these slatutes, instead of disfrancliiamg all whose freoholds were of less 

thaa Ihe standard value flied bj the statutes, Lad disfranchised ail rohosa freeholds 

were of greater value than the same standard — would aaybody ever have doubted that 

saoh legialation una moonsistent with the English oonetitnUon ; or that ;t amounted to 

an enure aboliUoa of the trial by jury T Certaialj' not. Tet itivaa as clearly meon- 

, eiatent with the couuuon law, or the English coostitation, lo disfranchise those whose 

i trecholds fell below any K-bitrary standaid filed by the government, tm it would have 

■, .keen lo diafrBaahise all wboae freeholds rose abova that standard. 
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before him. But the principle of these statutes (fixing the 
qiiahficaiioiis of jurors) is, that nobody is to sit in judgment 
upon the acts or legislation of the king, or the government, 
except those whom the government itself shall select for that 
purpose. A more complete subversion of the essential prin- 
ciples of the English constitution could not be devised. 

The juries of England are illegal for another reason, viz., 
that the statutes cited require the jurors (except in London 
and a few other places) to be freeholders. All the other free 
British subjects are excluded ; whereas, at common law, all 
such subjects are eligible to sit in juries, whether they be free- 
holders or not. 

It is true, the ancient common law required the juror? to be 
freeholders; but the ieira freeholder m longer expresses the 
same idea that it did in the ancient common law; because no 
land is now holden in England on the same principle, or by 
the same tenure, as that on which all the land was held in the 
early times of the common law. 

As has heretofore been mentioned, in the early times of the 
common law the land was considered the property of the state ; 
and was all holden by the tenants, so called, (that is, holders,) 
on the condition of their rendering certain military and civil 
services to the state, (or to the king as the representative of 
the state,) under the name of rents. Those who held lands 
on these terms were called free tenants, that is, free holden 
^meaning free persons, or members of the state, holdint 
lands — to distinguish them from villeins, or serfs, who were 
not members of the state, but held their lands by a more servile 
tenure, and also to distinguish them from persons of foreigr 
birth, outlaws, and all other persons, who were not membert 
of the state. 

Every freeborn adult male Englishman (who had not los 
his civil rights by crime or otherwise) was entitled to land of 
right ; that is, by virtue of his civil freedom, or membershi. 
of tlie body politic. Every member of the state was therefo^ 
a freeholder; and every freeholder was a member of the state 
And the members of the state were therefore called freeholders 
But what is material to be observed, is, that a man's right t' 
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land was an incident to his c'wil freedom. ; not his civil freedom 
an incident to his right to land. He was a freeholder because 
he was afrecbo?ii member of the slate; and not a freeborn 
member of the state because he was a freeholder ; for this last 
would be an absurdity. 

As the tenures of lands changed, the term freefi^lokr lost its 
ongKial significance, and no longer described a man who held 
land of the state by virtue of his civil freedom, but only one 
who held it in fee-simple — that is, free of any liability to 
miliiary or civil services. But the government, in fixing the 
qualifications of jurors, has adhered to the term freeholder 
after that term has ceased to express the iking originally 
designated by it. 

The principle, then, of the common law, was, that every 
freeman, or freeborn male Englishman, of adult age, &c., was 
eligible to sit in juries, by virtue of his civil freedom, or his 
being a member of the state, or body politic. But the principle 
of the present English statutes is, that a man shall have a right 
to sit in juries because he owns lands in fee-simple. At the 
common law a man was born to (he right to sit in juries. By 
the present statutes he bmjs thai right when he buys his land. 
And thus this, the greatest of all the political rights of an Eng- 
lishman, has become a mere article of merchandise ; a thing 
that is bought and. sold in the market for what it will' bring. 

Of course, there can be no legality in such juries as these; 
hut only in juries to which every free or natural born adult 
mafe Englishman is eligible. 

The second essential principle of the common Jaw, controlling 
the selection of jurors, is, that when the selection of the actual 
jurors comes to be made, (from the whole body of male addlts,) 
that selection shall be made in some mode that excludes the 
possibility of choice on eke pari of the government. 

Of course, this principle forbids the selection to be made by 
2nt/ o£icer of the government. 

There seem to have been at least three modes of selecting 
he jurors, at the common law. 1. By lot.* 2. Two knights, 
ir other freeholders, were appointed, (probably by the sheriff,) 

•ii'-.ffnrdaayst" These compurgators or jurors • « were Borne timcB • • driam 
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to select the ji.irors. 3. By ihc sheriff, bailiff, or other person, 
who held the court, or rather acted as its ministerial officer. 
Probably the latter mode may have been the most common, 
although there may be some doubt on this point. 

At the common law the sheriffs, bailiffs, and other officers 
were chosen by the people, instead of being appointed by the 
kins- (4 Blackstone, 413. Introduction to GiJberfs History of 
the Common Pleas, p. 2, note, and p. 4.) This has been shown 
in a former chapter.* At common law, therefore, jurors selected 
by these officers were legally selected, so far as the principle 
now under discussion is concerned ; that is, they were not 
selected hy any officer who was dependent on the government. 

But in the year 1315, one hundred years after Magna Carta, 
the choice of sheriffs was taken from the people, and it was 
enacted : 

" That the sheriffs shall henceforth be assigned by the chan- 
cellor, treasurer, barons of the exchequer, and hy the justices. 
And in the absence of the chancellor, by the treasurer, barons 
and justices." — 9 Edward II., st. 2. (1315, J 

These officers, who appointed the sheriffs, were themselves 
appointed by the king, and held their offices during his pleas- 
ure. Their appointment of sheriffs was, therefore, equivalent 
to an appointment by the king himself. And the sheriffs, thus 
appointed, held their offices only during the pleasure of the 
king, and were of course mere tools of the king; and their 
selection of jurors was really a selection by the king himself. 
In this manner the king usurped the selection of the jurors who 
were to sit in judgment upon his own laws. 

Here, then, was another usurpation, by which the common 
law trial by jury was destroyed, so far as related to the county 
courts, in which the sheriffs presided, and which were the 
most important courts of the kingdom. From this cause alone, 
if there were no other, there has not been a legal jury in p 
county court in England, for more than five hundred years. 

In nearly or quite all the States of the United States the 
juries are illegal, for one or the other of the same reasons tba 
make the juries in England illegal. 

♦ Chapter 4, p. 120, note. 
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In order that the juries in the United States may be legal — 
that is, in accordance with the principles of the common law 
— it is necessary that every adult male member of the state 
should have his name in the jury box, or be eligible as a juror. 
Yet this is the case in hardly a single state. 

In New Jersey, Maryland, North Carolina, Tennessee, and 
Mississippi, the jurors are required to \,q freeholders. But this 
requirement is illegal, for the reason that the term freeholder, 
in this country, has no meaning analogous to the meaning it 
had in the ancient common law. 

In Arkansas, Missouri, Indiana, and Alabama,. jurors are 
required to be " freeholders or householders." Each of Ihese 
requirements is illegal. 

In Florida, they are required to be " householders." 
In Connecticut, Maine, Ohio, and Georgia, jurors are re- 
quired to have the qualifications of "electors." 

In Tirginia, they are required to have a property qualifica- 
tion of one hundred dollars. 

In Maine, Massachusetts, Termont, Connecticut, New Yorii, 
Ohio, Indiana, Michigan, and Wisconsin, certain civil author- 
ities of the towns, cities, and counties are authorized to select, 
once in one, two, or three years, a certain number of the peo- 
ple — a small number compared with the whole — from whom 
jurors are to be taken when wanted ; thus disfranchising all 
except the few thus selected. 

In Maine and Termont, the inhabitants, by vote in town 
meeting, have a veto upon the jurors selected by the authorities 
of Ihe town. 

In Massachusetts, the inhabitants, by vote in town meeting, 
can strike out any names inserted by the auihorities, and in- 
sert others ; thus making jurors elective by the people, and, of 
course, representatives only of a majority of the people. 

In Illinois, the jurors are selected, for each term of court, by 
the county commissioners. 

In North Carolina, "ihe courts of pleas and quarter sessions 
* * shall select the names of such persons only as are free- 
holders, and as are well qualified to act as jurors, &c. ; thus 
giving the courts power to pack the juries." — {Revised Stat- 
ides, 147.) 
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111 Arkansas, too, "It shall fee the duty of Ihe county court 
of each county * * to make out and cause to be delivered to 
the sheriff a list of not less than sixteen, nor more than twenty- 
three persons, qualified to serve as grand iiirors;'^ and the 
sheriff is to siiranion such persons to serve as grand jurors. 

In Tennessee, also, the jurors are to be selected by the 
county courts. 

In Georgia, the jurors are to he selected by " the justices of 
tiie in ferior courts of each county, together with the sheriff and 
clerk, oc a majority of them." 

In Alabama, "the sheriff, judge of the county court, and 
clerlts of the circuit and county courts," or "a majority of" 
them, select the jurors. 

In Virginia, the jurors are selected by the sheriffs; but the 
sheriffs are appointed by the governor of the state, and that is 
enough to make the juries illegal. Probably the same objec- 
tion lies against the legality of the juries in some other slates. 
How jurors are appointed, and what are their qualifications, 
in New Hampshire, Rhode Island, Pennsylvania, Delaware, 
South Carolina, Kentucky, Iowa, Texas, and California, I 
know not. There is httle doubt that there is some valid ob- 
jection to them, of the kinds already suggested, in all these 
Slates. 

In regard to jurors in the courts of the United States, it is 
enacted, by act of Congress : 

" That jurors to serve in the courts of the United States, in 
each state respectively, shall have the like qualifications, and 
be entitled to the like exemptions, as jurors of the highest court 
of law of such state now have and are entitled to, and shall 
hereafter, from time to time, have and be entitled to, and shall 
be designated by ballot, lot, or otherwise, according to the 
mode of forming snch juries now practised and hereafter to be 
practised therein, in so far as such mode may be practicable 
by the courts of the United States, or the officers thereof; and 
for this purpose, the said courts shall have power to make all 
necessary rules and regulations for conforming the designation 
and empanelling of jurors, in substance, to the laws and usages 
now in force in such state ; and, further, shall have power, by 
rule or order, from time to time, to conform the same to any 
change in these respects which may be hereafter adopted by 
the legislatures of ihe respective states for the stale courts." — 
St. 1840, ch. 47, Statutes at Large, vol. 5, p. 3;i4. 
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In this corrupt and lawless manner, Congress, instead of 
taking care to preserve the trial by jury, so far as they might, 
hy providing for the appointment of legal juries — incom- 
parably (he most important of all our judicial tribunals, and 
the only ones on which the least reliance can be placed for 
the preservation of liberty — have given the selection of them 
over entirely to the control of an indefinite number of state 
legislatures, and thus authorized each state legislature to adapt 
the juries of the United Slates to the maintenance of any and 
every system of tyranny that may prevail in such state. 

Congress have as much constitutional right to give over all 
the functions of the United States government into the hands 
of the stale legislatures, to be exercised within each state in 
such manner as the legislature of such state shall please to 
exercise them, as they have to thus give up to these legisla- 
tures the selection of juries for the courts of the United States. 
There has, probably, never been a legal jury, nor a legal 
trial by jury, in a single court of the United States, since the 
adoption of the constitution. 

These facts show how much reliance can be placed in writ- 
ten constitutions, to control the action of the government, and 
preserve the liberties of the peopla 

If the real trial by jury had been preserved in the courts 
of the United States — that is, if we had had legal juries, and 
the jurors had kuown their rights — it is hardly probable that 
one tenth of ihc past legislation of Congress would ever have 
been enacted, or, at least, that, if enacted, it could have been 
ejiforced. 

Probably the best mode of appointing jurors would be this: 
Let the names of all the adult male members of the state, in 
each township, be kept in a jury box, by the officers of the 
township ; and when a court is to be held for a county or other 
district, let the officers of a sufficient number of townships be 
required (without seeing the names) to draw out a name from 
their boxes respectively, to be returned to the court as a juror. 
This mode of appointment would guard against collusion and 
selection ; and juries so appointed would be likely to he a fair 
epitome of " the country." 
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It is a principle of Magna Carta, and therefore of the trial 
by jury, (for all parts of Magna Carta must be construed 
together,) that no judge or other officer appointed by ike king, 
shall preside in jury trials, in criminal cases, or " pleas of the 

This provision is contained in the great charters of both 
John and Henry, and is second in importance only to the pro- 
vision guaranteeing the trial by jury, of which it is really a 
part. Consequently, without the observance of this prohibi- 
tion, there can be no genuine or legal — that is, common law 
— trial by jury. 

At the common law, all officers who held jury trials, whether 
in civil or criminal cases, were chosen by the people.* 

• The proofs of this prinoLple of (ho oommon law hi™ already been given on page 

There is mnoh eoDfusicm ftnd cuBtmdidJnn among authors as to the manner in Khioh 
Rheriffs and other officers were appointed; some mwniaining that they mere app<nnted 
by the liog, (ithera that they were elected by the people. I imagine thnt luth these 
opinion! are con-eet, and that several of the king's officers bore the same otfioial names 
as those chosen by tte people; and that this is the cause of the confusion that haa 
arisen on the subject. 

It seems to be a perfectly well established feet that, at common law, several magis- 
trates, bearing the names of aldermen, sheriffs, stenarils, eoroners and bailifis, were 
chosen by the people; and yet it appears, from Magna Carta itself, that some of the 
king's offieers (of whom lie must have hod many) were also oalled " sheriffs, oopsta- 
bles, ooroners, and )»iti{&." 

But M^ini Carta, in various instanees, speaks of aheriffe and bailiffs as "ow sheriffs 
and bailiS;" thus apparently intending to reoogniie the distmeUon between offieers ^ 
the king, bearing those names, and other officers, bearing tic same offieial names, but 
chosen by the people. Thns it says that "no sheriff or bailiff of ours, or any other 
(officer), shall take horses or carts of any freeman for oarriage, aidess with the consent 
of the freeman himself." — /ufoi'j Chancr, ch. 36. 

In a kingdom Enbdli lied into so many counties, hnndreds, tlthuigs, manors, cities 

14 
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But previous to Magna CarlSj ihe kings iiad adopted the 
practice of sending officers of their own appoiHtmenl, called 
justices, into the coiiniies, to hold jury trials in some cases- 
und Magna Carta authorizes this practice to be continued so 
far as it relates to i/tree kinds of civil actions, to wit : " nove'l 
disseisin, rnort de ancestor, and darrein presentment;"* bul 
specially forbids its being extended to criminal eases, or pleaa 
of the crown. 

This prohibilimi is in these words : 

"Nulhis viceconies, conslabnlarius, coronator, vel alii balivi 
nostri, teneant placita coronae noslrse." (No sheriff, consta- 
ble, coroner, or other ow ftailijs, shall hold pleas of our 
crown.) — Jo/m's Charier, ch. 53. Henry's dim, ch. 17. 

Some persons seem to have supposed that this was a pro- 
hibition merely npon officers bearing ike spevific names of 
"sheriffs, constables, coroners and bailiffs," to hold criminal 
trials. But such is not the meaning. If it were, Ihe name 

aiid boroBghs, eaci hating a judicial oj jioliee organizatioQ of ita own, k is evident that, 
lUiinj of the offioers must hsTe been chosen by the people, else the government could 
lujt have maintained ita popular ebarauter. On the olhcr hana, it ia evident that the 
king, the esecutire power of tbe nation, must have bad large nnmbcrB of olScera of his 
own in every part of the kingdom. And it ig perfectly natural that those different 
B^'ts of officers should, m many inalanees, bear tbe same official names; and.oonse- 
.t the king, when Epeakiag of bis own olfleers, as dfetinguiehed iVom those 



n bj tbe people, should call them "Duraheriffijboiltfis,'' 






I apprehend that inattention to these consideraliona has teen the caase of all the 
ci.iifu3ion of ideas that has arisen on this subject, — a confusion very evident in the- 
fallowing paragraph from Dunham, which may he ^ven as an illustraljon of that wbiob 
is e.rbihitcd by others on tha same points. 

" Subordinate lo the eaWormen were the genfa,, the sheriSs, or reeves, ofvAom thir, 
ittrf sc.-a-al m rvery shirc,ar amiay. Thire aas me iit every haToush,as ajudgr. Theie 
was one at every gate, who witneraed purchases unlside the walls; and there was onci, 
higher than either,— the high sheriff,- who was probably the reeve of the shire. 
Th« lost oppaws to have been appomted by the king. Their Uinetions were to execute 
the decrees of the king, or ealdormen, to arrest pmonera, to require bail for their 
aypeaiiiooe at the sessions, to collect fines or penalties levied by the conrt of the shire, 
to preserve the pnblic peace, cmd to preside in a subordinate tribunal of lAn> own." — 
D«<iSam'jMd(«eAiea,seo. 2,B. 2,oh. 1. i1 LurdncF'e Cai. Ojc, p. 41. 

The confusion of datia atliibuted to these officers indicates eleaily enoagh that ditfer- 
eut officers, bearing the same ofliraai oaiaes, must have had different duOea, and have 
derived their authority from diSetent sources, — to wit, the king, and the peojde. 

* Dnrrtin presmtmau was an inquest tn discover who presented the last person lo a 
thureh; inort de ancestor, whether the last possessor was seized of land in demesne oC 
his own fee; and notci disneisia, whether the claimant had been unjustly disseized of 
his freehold. 
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could be changed, and the iking retained; and llnis the pro- 
hibition be evaded. The prohibiiian applies (as will pres- 
ently be seen) to all officers of the king whatsoever ; and it 
sets up a distinction between officers «/^^«^ king, ("owr bail- 
iffs,") and officers chosen by the people. _ , 
The prohibition upon the king's jw.siw^ssiniog in criminal 
(rials, is included in the words ''vel alii balivi aostri," (or 
other onr bailiffs.) The word bailiff was anciently a sort of 
general name he judicial officers and persons employed in and 
about" the admiiiistralion of justice. In modern limes its use, 
as applied lo the higher grades of judicial officers, has been 
superseded by other words ; and it therefore now, more gerter- 
ally, if not miiversally, signifies an execniive or police officer, 
a servant of courts, rather than one whose functiorjs are purely 
judicial. 

The word is a French word, brought into England by the 
Normans. 

Coke says, "B«yZ(fe is a French word, and signifies an offi- 
cer concerned in the administrationof justiceof a certain prov- 
ince- and because a sheriff hath an office eoncernmg the 
administration of justice within his connly, or baihwick, there- 
fore he called his county bcdwa sua, (his bailiwick.) 

"I have heard great ijuestion made what the true exposition 
of this word balivus is. In the statute of Magna Carta, cap. 
2S the letter of that statute is, nuUus baliviis de calero ponat 
alUimm ad kgem manifestam nee ad jmam^ntvm smphci 
inqtiela sua sim lesHbus Jidelibm ad Jwc tnduclis." (No bailiff 
from henceforth shall put any one to his open law, nor to an 
oath (of self-exculpation) upon his own simple accusation, or 
-■omplaint, without faithful witnesses brought in tor the same.) 
'Mud some have said iho^t balivus in this statnte signifiethanj 
■it/do-e ■ for the law must be waged and made before the judge. 
Aai this statute (say they) extends to the cmrts ^f commor, 
pleas, kings bench, &c., for they must bring with rhem Jidelei 
testes, (faithful witnesses,) &c., and so kcUh been the usage ft 
ihis day?' — I Coke's List., 168 b. 

Coke makes various references, in his margin to Bracton 
Fleta, and other authorities, which I have not examined, bu 
which, I presume, support the opinion expressed in this quota 
■tion. 

Coke also, in another place, uuder the head of the chapte 
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just cited from Magna Carta, that "no bailiff shall put any 
man to his open law^" &c., gives the following commentary 
iipon it, from the Mirror of Justices, from which it appears 
that in the lime of Edward L, (1272 to 1307,) this word balkma 
was understood to inchide all judicial, as weEl as b\\ other, ' 
officers of the king. 

Tiie Mirror says: "The point which forbiddcth that no 
f/ailifff^al a freeman to his oaih without suit, is to be uoder- 
siood in ih\s mmm&t,— that no justice, twmiiiister of the king, 
nor other steward, nor bailiff, have power to make a freeman 
makeoath, {o( se\^'^:K.cv,\\>a\\o'a,)iinthout the king's command,^ 
nor receive any plaint, without witnesses present who testify 
the plaint to be Ime." ~ Mirror of Justices, ch. 5, sec. 2, p. 

Coke quotes this commentary, (in the original French,) and 
then endorses it in these words : 

'■ By this it appearetb, that tvnder this word balivus, m this 
act, is comprehended even/ justice, minister of the kins, stew- 
ard, and bailiff." — 2 Inst., 44. 

Coke also, in his commentary upon this very chapter of 
Magna Carta, that provides that " no sheriff, constable, coroner, 
ar other otir bailiffs, shall hold pleas of our crown," expresses 
she opinion that it "is a general lav>," (that is, applicable to 
all officers of the king,) " by reas(«i of the words vel alii balivi 
iiostri, (or olher our bailiffs,) nnder which words are compre- 
hended all judges or Justices of any courts of justice." And 
he cites a decision in the king's bench, in the 17ih year of Ed- 
ward L, (12S9,) as authority; which decision be calls "a 
notable and leading judgment." — 2 Inst., 30—1. 

And yet Coke, in flat contradiction of this decision, which 
he quotes with such emphasis and approbation, and in flat 
contradiction also of the definition he repeatedly gives of the 
word balivus, showing that it embraced all fninisters of the 
king whatsoever, whether high or low, judicial or executive, 
fabricates an entirely gratuitous interpretation of this chapter 

* He hM no power \a ia it, dlheriiiiih,iiTmthauXythe king's anrtmiwl. Us prohibition 

Amn-s ccmmnnd." If it oouW Ije flonc mth tl 
invested wltt arbitrary jiower in ttfl matter. 
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■of Magna Carta, and pretends that after all it only required 
that fehiiies should be tried before the king's justices, on 
account i>f Oieir superior karnmg; and that it permitted all 
lesser offences to be tried before inferior officers, (meaning of 
course the king's inferior officers.) — 2 Inst., 30. 

And thus this chapter of Magna Carta, which, according to 
his own definition of the word balivus, applies to all officers of 
the king; and which, according to the common and true defi- 
nition of the term " pleas of the crown," applies to all criminal 
cases without distinction, and which, therefore, forbids any 
officer or minister of the king to preside in a jury trial in any 
criminal case whatsoever, he coolly and gratnitonsly interprets 
into a mere isenseless provisicm for simply restricting the dis- 
cretion of the ting in giving names lo his own officers who 
should preside at the trials of particular offences; as if the 
king, who made and unmade all his officers by a word, could 
not defeat the whole object of the prohibition, by appointing 
such individuals as he pleased, lo try such causes as he pleased, 
and calling tliem by such names as he pleased, if he were but 
permitted to appoint mid name such (ifficers at all; and as if it 
were of the least importance what name an officer bore, whom 
the king might appoint to a particular duty,* 

• The ahauniiitj of this doctiioe of CoIsb is made mois apparent by the ftct that, at 
Jihat Ijmo, tie "justices " and other peraoDs appointed by the king to tiold oourta were 
not only dependent upon lie king for their offices, and removable at his plcasare, iul 
that the nsaal cveUHit was, not to lypmni (Aeui tmth any mSB to pmaaaenc!/, bat only to 
give Ihrm upecial commsiions fir (rjing- a sinsJe cause, or fir holding a imgle ifrm of a 
court, or fir makir.g a sittgle drcitil; which, bdtcg done, their owiHtianoBS s^Kred. The 
king, theridbre, eould, and xmdMibtrdly did, ajipriinl nwy iiidiiidiud hepUased, to try any 
jMUiC Se pfioied, vath a special mewfti lii: verdicts -he desired In obtaiiiiii Ikt pariiculor caart. 

This custom of eommidsioning paitioular persons to hold jary trials, in crimnal oasea, 
(and piobahljalao in dot ones,) was of oonrse a naurpation upon tha oommon law, 
but had been praotised nioK tar lees firon the tjme of William Ihe Conqueror, PaJgrare 
aaya: 

"The freqnent absence of William from his insular donanionB oceaaioncd antiher 
mode of admioistral^on, which tiUiTnatd^ produced atdt greai^ chattges in the law, it was 
the praotiee of appointing justiciars to represent the king's person, to hold bis court, to 
■decide his pleas, to dispense jostiee on bis behalf to commarid the military levies, and 
to act as conservators of the peace in the king's name.* . . The JBStioes who were 

■ In this extract, PalsriTe Eecma to Maume that lie king hiiDBCIf had e right to sit as juilgc, i" 
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Coke evidently gives this interpretation solely bec.use, as ho 
"as giving a general commentary on Magna Carta, ho was 
bonnti to give some interpretation or oilier to every ehapler of 
M^ntl for till, chapter he could invent, or fabricate, (for it is 

i^gras, Ae., p. ae» (i aaa. •■"™"'' "«" «ncrgBiciej. — I ralgraiie'a Eise and 

™ °i',"S'.r"!"' T" '" ""■ "" "" •^' *"•- «"»■> ■»"" "." 

«ven alter Uiis usurpation of appuint ns " iusUoes " of his ™n .„ t,^ - • ■ . 
IJ.» .Ul, to „,„ tb.l lb, ilUgj,,, „ J,,, „„„,„i„, ^ 

1,,. w., ™d., «,. ..„ „, ,. j„„,^„ „ „^ ,,,^,„ i^rs. 

right 10 appoint ttem under ths name of " ghcf ills, " ^^ 

.l."lb.' Siil" "riS'*'' '*"'' ■'"" " '"• "■ "■■■ "■l*»- •> »•""- 

OTi~S, molollod Into . „J,i„ .pJlSZnl of tiTo— L" ^ ""'" "" 
Blaled seasona to oerform nrronli. J^™ -v , 1 "' ™rtam oomniuaioners, empuBer«L at 

lo.n..,.,a.il^"SS"S.T„'. •K5So?£'— "b" '"^'" 

b«,sr^s:ifZit"fits.'S'3s'S"''i.r-rft'?'.» 



The following entnwt from flUbcr 



to nhat lengths of usurpation the kings 
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a sheer fabrication,) no interpretation better suited to his pur- 
pose than this. It seems'never to have entered his mind, (or 
if it did, he intended that it should never enter the mind of 
anybody else,) that the object of the chapter could be to deprive 
the king of the power of putting his creatures into criminal 
courts, to pack, cheat, and browbeat juries, and thus maintain 
his authority by procuring the conviction of those who should 
transgress his laws, or incur his displeasure. 

This example of Coke tends to show how utterly blind, or 
how utterly corrupt, English judges, (dependent upon the 
crown and the legislature), have been in regard to everything 
ill Maena Carta, that went to secure the liberties of the people, 
or limit the power of the government. 

Coke's interpretation of this chapter of Magna Carta is of a 
piece with his absurd and gratuitous interpretation of the 
words "wee sitper eum iJflmvs, nee super eum mitiemus," 
which was pointed out in a former article, and by which he 
attempted to give s. judicial power to the king and his judges, 
where Magna Carta had given it only to a jury. It is also of 
a piece with his pretence that there was a difference between 

would gomelJDieB go, in tbair attempts to get tte judicial powec ont of the hands of the 
people, wid eDtiuBt it to instrnmenta of tteir own choosing : 

■■ Fiom the due of the Saimti," (that is, A\)m the commenoement of the relga of 
WiUiam the Conqneror,) " till the reign of Edward the first, (1372 to ISO?,) the bof- 
eral county oourta and ^eiiSb eourts did decline in their interest and authority, ^e 
methods by which they were broken were two-Md. Firjl, hy granting (omnusMons la 
theahtriffa fry viril of JDBTlcu;s, wher^glke aher^ hod a parliindar Jurisiliaim granted Mm 
to be jndga of a porticMior ciaiae, md^endmt of the auitora oftlu coimly court," (that is, 
wihaiaajwy;) " and theat commitsimu uere after the Norman firm, by vAich {according 
la vhick) all pmcer iff judicatta-e was immediatdy deriixd fiamllu k^g." — OiBieri oa the 
Court ef Chaaary, p- 1. 

The sereral authorities now given allow that it vag ike custom of the Wormon tinga, 
not only to appoint persons to sit as judges in jnry trials, in orimmal oases, bnt that 
they also ooramiB^aned Indiriduals to sit in aingular iind partianlar cases, as occaaion 
required ; and that they therefore readily caidd, and natmiJly mmld, aod therefore 
nadoubledly did, oommisMon individuals with a special view to their adaptation or 
capacity to procure suoli judgments as the kings desired. 

The extract from Gilbert suggests also the usurpation of the Norman kings, in their 
asanmpdon that Ihry, (and aoi the people, os by the cammon law,) were the fountains of 
jnstioe. It waa only by lirtne of this illegal assumption that they conld claim to 
appoint their tools to hold courts. 

All tliese things show how perfectly lawless and arbitrary fhe kings were, both 
before and after Magna Carta, and how necessary to liberty was the principle of Magna 
Carta and the common law, that no person appointed by tha king should hold jury 
trials in criminal cases. 
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fine and amercement, and ih&t fines might be imposed by the 
king, and that juries were required only for fixing amerce- 
ments. 

Tliese arc some of the innumerable frauds by which the 
English people have been cheated out of the trial by jury. 

K'c vno dlsce omnes. From one judge learn the characters 
of all * 

I give in the note additional and abundant authorities for 

• The opinions and deaaions of judges and conrts ate undssemng of the least reliance, 
(beyond the inttinsio merit of the «rsum6nl5 offbred to snatain them,) and are unwor- 

Me to ilx fnicer of the gotmunaU, or aafmorable to the lilmtiei of the pmfir. The onlj 
rtasiins that their opinions, ohm m /annr tf liberty, are entJUed to any coniidence, are, 
first, that all preeumptionB of law aro in favor of liherty; and, Eeeond, that ttie admis- 
sions of all men, the innocent and the eriiniiial alike, iM™ mncif agmnst thar ot™ i'njer- 
fiii, are entitled to be received aa t.tne, beoauso it is contiaij (o human nature for a 
man tii confess anything but truth against himBelf. 

More soleiDD farees, ot more gross impostures, were never praoUacd upon mankind, 
than fti-e all, orrerj neatly all, those oracular responses by which courts assume to deter- 
mnie that certain alattites, in restraint of individual Ubert.j, are within the constitn- 
tii.nat power of the government, and are therefore valid and binding npon the people. 

The reason whj these eourta are so intensely servile and cormpt, is, that (hey are 
not only parts of; but the veriest creatures of, the very governmeala whose oppressions 
they are thus seeking to uphold. They receive their offices and salaries from, and are 
impeachable and removable by, the very government? upon whose alia they affect to 
fit in judgment. Of coarse, no one with hia eyes open ever plaoea himself in a posiBon 
so inoompatible witb the liberty ot declaring bis honest opinion, onlesa he do it with the 
intention of becoming a mete instrnment in the hands of the government for the 

As proof of this, look at the judicial history of England for the last five hundred 

aume) no bench of judges, {probably not even any single judge,) dependent npon tfas 
feirislature that passed the statute, has ever declared a single juaiA statute Invalid, on 
amount of its being In conflict either with the common law, which the judges in Bng- 
laiid have been sworn to preserve, ot with the written oonstitudons, (reoogniibg men's 
natnral rights,) which the American judges were nndec oath to ruMntain. Every 
oppression, every atrocity even, that has ever been enacted in either country, by the 
legislalivopower, intbeshapeofaorimmailaw, (or,indeed,in almost any other ahaipe,) 
has been as sure of a aandjon from the judiciary that was dependent upon, and impeach- 
able by, the lepslature that enaoted the law, as if there were a physical neeestity that 
the legislative enactment and the judicial sanction should go together. Praotjeally 
speaking, the aum ot their decisions, all and singular, has been, that there are no llmite 
to the power ot the government, and that the people have no rights eseept what the 
govermnent pleases to allow to them. 

It is extreme folly tor a people to allow such dependent, servile, and perjured crea- 
tures to sit either in civil or criminal trials; but to allow them to sit in criminal trials, 
and judge of the people's liberties, is not merely fatmty, — it is suicide. 
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the meaning ascribed lo the word bailiff. The importance of 
the principle involved will he a sufficient excuse for such an 
accumulation of authorities as would otherwise be tedious and 
perhaps unnecessary,* 

The foregoing interpretation of the chapter of Magna Carta 
now under discussion, is corroborated by another chapter of 



• Coke. EpeakiDg of tli« word bciligs, as used in the statute of 1 Weslmmstrr, oh. 35, 
(1^75,) sajs: 

" JJera ia-iifs are titken fur i'av judges ofllic mun, as mauifestlT appearett hereby." 
— 2/<i^(., -iiv. 

Coke alan says, ■' It is a maiim in iaw, aliquU am dedel esii judex in propria mma, (no 
one ought to be judge in his own oauae ; ) and therefore a fine levied before the bay- 
lifca of iSai'jp waa reversed, because one <iS the buylifes nns party lo tha fine, ipiia am 
pitta ase judex ttfors," (because one eimnot bej«rfj(Bnd pwty.) — 1 Inst., Ill a. 

In tha statnte of Glouoester, oh. II and 12, (1273.) "the mayor and buiUffs of Lon- 
don (undoubtedly ohosen by the people, or at any rale uot appointed by the Idng) are 
inanifeaUy spoken of osj«<is«. or maglsliates, holding jwjr trials, as follows ; 

Ck, II. "It is provided, also, that if any man lease hia tenement in tha dty of Lon- 
don, for a term of years, and he lo whom the freehold belongeth oauseth himself to 
be impleaded by eollusion, aud makelb default after default, or eorueth into oonrt and 
giretfa it up, for to make the lermor (lessee) lose bis term, (lease,) aud Uie demaudant 
hath biasnit,sa that the termor may recover by writ of covenant; t/ie mayor and bail^ 
may in-juire by a good intfueif, (jwy,) in tha presence of the termor and the demandant, 
whether the demandant moved his plea upon good right that he bad, or by oollnsion, 
or fraud, to make the termor lose iia term; a^ if it be found by the inquest (juryy 
that the demandant moved his plea upon good right that he had, the judgment shall 
be given ^rtbwKb; aud if it be found by the inquest (Jnry) that he iw|>leaded him 
(self) by fraud, to put the termor from bis term, Uien shall tie termor enjoy hie term, 
and the exeeuljon of ju^ment for the demandant shall be suspended until tiie term be 
expired." — 6£diwrrfj:,ch. II, (1278.) 

(like, In his oommentary on this chapter, calls this court of " the mayor and bailiffi " 
of London, '* fAf twurt-oft/i^huatihsajihegrfateat and Jaghest r:0urt inLimdoni" aud adds, 
" other cities have the like court, aud so called, as ^ork, Lincoln, Winchester, &e. 
Here the eity of London is named; but it appearetb by that which hath been sold out 
of Fleta, Uiat this act extends to such utles and boroughs privileged, — that ie, such aa 
have such piivilege lo hold plea as London hath." — 2 laal., 31'i. 

The I2tb chapter of the same statute is In the followmg words, which plainly leeog- 
niw theiact Lhat'* the mayor and baiii£s of London" axejjidicial oIGaers holding eoutts 

<' It is provided, also, that if a man, bnpleaded for a tenement in the same city, 
(Ixindon,) doth vouch a foreigner lo warranty, that he shall come into the chanoefy, 
nnd have a writ to summon his warrantor at a certain day before the justices of the 
bench, and another urril to the mnynr tmd baitiffa of Londtm^ that they shall surcease (sus- 
pend proceedings) in the mslter thot is before them by writ, until the plea of the warrantee 

be detertohied, then shall he that Is rouohed be eimimanded to go into the city," (tliat 
is, before " ttie mayor and ioi/i^a' " court,) "to answer unto the chief pica; and a 
writ shall be anarded at the suit of the demandant by the Justices unto lie mayor and 
bailiffs, Ikd Ihiy shall proeeed ii the pUa," &C. — S Edxcard I., eh. 12, (1278.) 

Coke, m his commentary on this chapter, also speaks repeatedly of " the mayor aud 
bailiffs" as judges holding courts} and also speaks of this chapter as applicable not only 
to "the citie of London, specially named for the canse afores^d, but extended by equity 
i'j ail other piivilegcd places," (that is, privileged to have a court of " mayor and bail. 
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Magna Carta, which specially provides that the king's justices 
shall "go through every county" to "take the assizes" (hold 
jury trials) iti three kinds of civU actions, to wit, " novel dis- 
seisin, morl de ancestor, and darrein presentment ;" but makes 
no mention whatever of their holding jury trials in criminal 
cases, — an omission wholly unlikely to be made, if it were 

'fiy") "where foreign Toucher b made, as to Chealer, Dnrham, Salop," &e.— 2 last,. 



atdermati.*— Eiavill's iau. Diaimarj/. 

BiiLiFFE. ^BmUif. Fr- Ahailiff: a mimaterial o 
thoBB of a sheriff. . . The judge of a ci 

Bailiff. . , The word bailiff is of Korman oii^n, and was applied in England, 
St an early period, (after the eiaraple, it is said, of the French,) to the ohief magis- 
trates of counties, or shires, saoh as the alderman, the reeve, nt sheriff, and aleo of infe- 
rior jarisdicllons, such as hundreds and wapentakes. — Spdman, lOc. Balwui I 1 Bl. 
Com., S4*, See SailU, Ballmas. The laiia balUvm oconrs, indeed, in the laws of 
Edward the Confessor, but Spelman thinks it was introduced by a later hand. Batliva 
(bailiwick) waa the word formed from bdlitus, to denote the extent of territory com- 
prised within a bailiff's jurisdiction; aMboHimck ie sUl! retained m writs and other 
proceedings,aathen»maof asheriff'seonntj. — IBi, Cihk., S44, Ser BalUva. Tie 
office af bailiff ioas atfirsl strirfly, Ihimgh rat excludvely, a judicial one. In Franco, tiiB 
word had the sense of what Spelman calls juaitta tatdaria. B/dlivus occurs fte^uently 
in the Regiam Mojestatem, in the sense of ajWge. — Spdnum. In its sense of a dep- 
alg, it was Ibrmerly applied, in England, to those offioem who, by virtue of a deputa- 
tion, either from the sheriff or the lords of private juriaiiotions, eseroised within the 
hundred, or whatever might be the limits of their hMliwick, certahi judicia/ and minis- 
terial functions. With the disuse of private and local jurisdictions, the moaning of the 
term became commonly restricted to such persons as were deputed by the sheriff to 
assist him in the merely ministerial portion of his duty; such as the SDmmoniag of 
juries, and the eieontion of writs. — Brande. . . The word bsiilif is also applied in 
England to the ohief magistrates of certain tewne and jurisdiotions, to the keepers of 
cat^tles, forests and other places, and to the stewards or agents of lords of manors. — 
Bunitl'e Law Diet. 

" BiiLiFF, (from Ibe Lat. ballivia! Fr. bmllif, i. e., Fra^eam prowidic,) signifies an 
officer appomted for the administration of justice within a certain district. The office, 
as well as the name, appears te have been derived iiom the French," &e, — Breimla't 

Millar sap, " The French monarohs, about this period, were not content with the 
power of receiving appeals from the several courts of their harons. An espedicnt was 
devised of sending royal biOiffs mto diE'ercnt parts of the kingdom, with a commission 
to take cognizance of all those onuses in which the sovereign was interested, and in 
reality tat the purpose of abrid^ng and limiting the snbordmato jurisdiction of the 

land, Aldenoan of lie King, Aiaerman ot iJie County, Alderman of the Cltj or Borough, alder- 
man of the Hnndrci or IVapentilie. These were alljudief 
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designed ihey should attend (he trial of such causea, 
the chapter here spoken of (in John's charter) does not allow 
these justices to sit alotte in jury trials, even in civil actions; 
but provides that four knights, chosen by the county, shall sit 

neighboring feudal superiors. Bj an edict of Phillip AngustUB, in the year 1190, those 
bailifs were appointed in all the prineipal (owns of ths kingdom."— MUlur's Hist. 
V,iw of Iks Ens- 6W-, "ol. ii., ch. 3, p. 1!6. 
■'BiiLiFE-.r^e. — Mflgiatratea who formerly adminiatered jnstioe in the parliamunta 

airaVr's Imk Did. 

"There be Eeveral officers called 4aiii(fs, whose offiues and employments seem qui ta 
diHerent frum enoii other. . . The chief magiatrate, in divers ancient corporations, 
are called hMiiffn, as in Ipswich, Yarmoutb, Colchester, ic. There are, likewise, offi- 
cers of the lorest, who are termed baiiilfe." — 1 bacon's Abridgjnatt, 4S13-a. 

« Bailiff signifiBs a keeper ot superintendent, and Is directly derived from the Frenoli 
word bailli, whioh appears to come from the word balima, luid that from bagalut, a Latin 
word signifying generally a governor, tatur, or Buperinlendent, . . The Freooh 
iiord batlU U thus explained by Richelet, {DicUanain, tui. ;) BdlU.— Htichaina pn}!- 
iiice has tht supMiUfadtmc qf jttstics, uiSo is Ihe ordinary judge of the nobles, who is their 
head for the ban and arriere ban* and who munlaius the right and property of others 
against those who attack them. . . All Uie Tarioos offioera who are called by this 
name, though didering as to the natiue of their employments, seem to have some kind 
of sHperintendenoe intmsted to them by their superior." — Politicat Dkiioaiay. 

"Bailiff, balkut. From the French word iajrfijf, that ia, pnefectus provinciie, Aoii as 
the name, so the office ilaelf nns answerable to that of France, where there were eight 
parliaioenta, whieh were high courts from whence there lay no appeal, and within the 
precmcts of the seyeral parts ot that kmgdom whbh belonged lo each parliament, 
Ibrrewircaeretolprminceala icMch justice vtaa administered by cntain, offictra called bailigs! 
and in England we have several counties in which justice batb been, and still is, in 
small suits, administered to the inhabitants by the officer whom we now call sheriff, or 
Miscount; (one of which names descends from the Saxons, the other ihim Uie Normans.) 
And, though the sheriff is not oalled taiflf, yet it was probable that was one ot his 
names also, because the connty is often called baUiva; as In the return of a writ, where 

boilii^ mm, 4c.; (the within named A. B. is not found m my bailiwick, Ae.) And in 
the statute of Magna Carta, oh. 38, and 11 Ed. 3, uh. 9, the word bailiff awms to com- 
prise as well sheriig, as baili£& of hundreds. 

" Biiitits, in Scotland, are magistrates ot burghs, possessed, of certain jurisdietions, 
hariug the same power withm their territory as aheriffi in the connty. . . 

" As England is divided into counties, so every connty is divided into hundreds; within 
whioh, in ancient times, the people had justice administered to them by the several offi- 
cers of every hundred, whioh were the 6o.;<y». And it appears by Bracton, (». S, (met. 
3, oh. S4,) that bailigs of hundreds might anciently hold plea of appeal and approvers; 
but sinoe that time the hnndi-ed ciiaits, escept certain fiauchises, are swallowed in the 
comity courts; and now the bailiff's name ood ofSoe is grown into contempt, they being 
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«',Ih them 10 keep them honest. When the king's justices 
were known to be so corrupt and servile that the people would 
■•otJ!vm trust them to sit alone, in jury trials, in aVa actions, 
E.«,ji, .«..„ ,„ .„„ ,^1,, s,., ,i,u. ,1.1, ,„.„,., ,,..,1^ ,„ ^^ ^^^^^^ 

name la elill m ^^ .<f„n. f^ ,k„ ^:,c at^i^tta^^ ^ ^^^^ ^^^ ^^ ^^ 



melimeB the persons to whom the king's eastlea are 



tenoed h^Uif., as the b-aifofsoZ ^He,"! 

" Of the ordinarj iui/iifs there are spvprai iu,i-i= i-i, i jjt i. i.l .. . ._ 
AmJ.ff.- I. la ,, A . '^" »re several sorla, \a.,ba,bfs of liberties; eherifis' 
A-ni/s, b^hff. of lords of manors; h^lig^ of hnshandrj, Ao. . 

Z^rltf T'''': "/"^''^^ "*'-*« ="""' '" '="'« di^tresse^ ,™ij ™^„^ 
j«™^ make returns bj indenture betiieen them and sheri£fe.4o. , . 

"D,;^, o/™«rts iar™ eummon those ouurta, and execute the process thereof. . . 
^J^Beaides these, there are also Wi;r,o/M.>™«. . . " -J.a,b'. La^BUt. T<^ 

iaW;™, — ;, not only taken for the oountj, but agnifiea generally that 



"E*iLr 



liberty which is eiempted fi 



;riff of the county, over which the lord of the 



..berty«pf«intatba*=^,y,wiUi sneh powers withi. his preoinct as an under.herilF 
escr^sea. nndet the sheriff of the «,unty, such ^ the itatj of WeBtminster "- 
Jacob's Lmo Diet. Timlin's do. 

"A baHiffofa L»t, Coarj-ia™^ jtf™„, Bali^ £««, Bu,onis. M„nmi -He is one 
that la appointed by the lord, or his steward, within erery manor, to do such offices as 
apper lun thereunto, as tfl Bamoion the conii, warn the tenants and resi»nts' also to 
summon the teet aad Homage, le^y fines, and make distresses, Ac. of which Von mai- 
road at birge in Kitchen', Com-U^ ™rf C™«-ia™„." -A Lav, Diclionurv JL„^»J 

'■Biii,iFP.-In England an offloer appointed by the sheriff. EaiJifc are either 

"uo eoiieec nnes, Bumnion juries, attend the asaizea, and exeente writs and processes 
The shiriff ia England is lla king', bail^. 



T,\e aflUt of baiUJ Jomoli, woi tegli mi lioftornkle in Engia„d and ol 

"BA.LL1, (Scotland.)-Analdcra,an; a magistrate who is «cond in , 
™rgh.*'— Wi. 



iTi imdcF that 



-Bos. 



■S^. ^B.W.-(S^ d-offioi^, de justice., A bailiff; a sort o. 



e ophiions, a baSif, in Magna Carta, ol 



-J ~u,c opinions, a i>M<ff, m Magna Carta, oh. 28, signifies ™y Judge." — 0^„„,„ 

of the emperor's eliildren. The superintendent of foreign merchants seemal'lso'L bavl 
been called baj^o^i and, as he was appointed by the Venetians, this Htla (ballo) was 
transterred to the Venetian ambassador. From Greece, the ofGeiai b,^,^ (Wfi™, 
*.-/M« France; ^i^ff, in England,, wa« introdnoed into the south 7f Enr„d 
denoted a superintendent; hence the eight Wi™ of the knight, of St. John7;hieh 
^n uute It. supreme council. In France, the royal bailiffs were coaimandei, of the 
mditia, ad«„n.,trators or stewards of the domains, a^d j^ge> of.h^r di^a.. I„ the 
course or time, onLy the first duty remained to the bailiff; hence he was iaim d'ipis, 
oji awa uierf admawle7ed m his name 6y a Uwyer, as hk ii^ay, liaaenant dc nbc Tlie' 
seigmor.es, with whieh high courts were eonnected, employed bailiS^, who thus conati- 
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how preposterous is it to suppose that they would not only 
suffer ihem to sit, but to sii alone, in criminal ones. 

It is entirely incredible that Magna Carta, which makes such 
careful provision in regard to ihe king's justices sitting in civii 
actions, should make no provision whatever as to their sitting 
ill criminal trials, if they were to be allowed to sit in them ai 
all, Yet Magna Carta has no provision whatever on the 
subject.* 

tnted, almost everywhere, Ike bwtst order nf judges. From the oonrts of the nobility, 
the apjieilatioB passed to the rojftl courts; from thanoe to the parliumonta. In th' 
grpatsr builinleka of cities of imporlanoe, Henry 11. eatablished a oollegial conatitntior 
under the iiame uf prfsifJiai cimrts. . . Thenamfiaflailiff was Uomdvcid into Ertg 
land viith William I. The counties were alao called baitaiikks, {baUixa,) while tbe anb 
divisions were called hmdreds; Irat, aa the oonrls of the hundreda have long sinB 
oenaed, the English bailiffi are only a kind of snbordinata oEoera of justice, like th; 
French ftiuMisrs, These correspond very nearly to the offloera called omMatles in th. 
United Stales. Every sheriif has Boroe of them under hioj, for whom ha is answerable 
In sume cities the higheat munidpal ofiioer yet bears this name, as the high bailiff ol 
Westmi.istev. la London, the Lotd Mayor is at the same time bailiff, (wiiieh latle h- 
bore befiira tie present baoame usual,) and admiaiaers, in this qualiti/, the criminal juni 
dicliun of the city, in the court of old BaHty, where there ato, annuallj-, eight dttings oi 
the court, for the eity of London ajid the county of Middlesex, Ikaally, the recorder oj 
Itmdoa «Eijijj/iM Me place as judge. In some instances the term baiUff, in England, i 
applied to the chief magistrates of towns, or to the oommandera of paidoulor oastlea 
as that of Dorer. The term baHlir, in Sootland, ia applied to a judicial police-oflioer 
haciag powers rery aimilar to those of jus^oea of peace in the United States." — En 

* Perhaps it may be said (and such, it iiaa already been aecn, is the opinion of Cok 
and others) that the chapter of Magna Carta, that " no iailij from hcueefoiih shall pi> 
any man 1o his open law, (put him on trial,) noi' to an oath (that is, an oath of sell 
aioulpation) apoa his (the bailiff's) own acousation or testimony, witbout credible wit 
Dcsaca brought in to prove tho ohaigc," is itself », " provision in regard to the king' 
jusiiees sitting in oriminal liiala," and therefore implies that they are to ail ia sue' 

Hut, althcagh the word baSiff includes all jvdicinl, as weU aa other, officers, and wool, 
therefore in this ease apply to the king'a justioes, if they were 1o sit in criminal trials 
yet this particular chapter of Magna Carta evidently does not aontamplale '•bailife- 
while acting in their judicial capacity, (for they were not allowed to sit in eriminB 
trials at ail,) but only in the character of imfacsscsj and that the meaning of th. 
ohapter is, that the simple testimony (aimplici loquela) of "no b^Uff," (of whateve 
told,) unsupported by other and " erediblo witnesaes," shall be Buffloient to pat an 
man on trial, or fo his oath of self-exoulpalion.* 

It will ha noticed that the words of this ohapter are not, "nobailiff of ows," — thp. 
Is, cfthe Mng, — as in some other chapt*ra of Magna Carta; but simply" no baili^ 
ia. The prohiUtion, tiierefjre, applies toal!"baili£fe," — to those chosen by the pec 

behBlT; and it will be au ai; , If Uw Icus trial b; jury BbDOld 1» teestaULshed. 
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But what would appear to make this matter absolutely cer- 
tain is, that unless the prohibition that "no bailiff, &c., of 
ours shall hold pleas of our crown," apply to all officers of the 
king, justices as well as others, it would be wholly nugatory 
fur any practical or useful purpose, because the prohibition 
could be evaded by the king, at any time, by simply changing 
tlie titles of his oiBcers. Instead of calling them "sheriffs, 
coroners, constables and bailiffs," he could call ihem "juslices," 
or anything else he pleased; and this prohibition^ so important 
to the liberty of the people, would then be entirely defeated. 
The king also could make and unmake "justices" at hia 
pleasure; and if he could appoint any officers whatever to 
preside over juries in criminal trials, he could appoint any 
tool that he might at any time find adapted to his purpose. It 
was as easy to make justices of Jeffreys and Scroggs, as of 
any other material ;. and to have prohibited all the king's offi- 
cers, except his justices, from presiding in criminal trials, would 
therefore have been mere fool's play. 

We can all perhaps form some idea, though few of us will 
be likely to form any adequate idea, of what a different thing 

pie, us well as those appointed by the king. And the prohibition is obvioualy foHndeiJ 
■pon the idea (a very sound one in that age oertaiuly, and probably also in this) Ibal 
pnWie oDiceta (whether appointed by king or people) have generally, or at least fie- 
qnently, too many ioteteals and animieituB agunst accused patsuni, to make H safe tv 
eonvict any man on their testimony alone. 

The idea of Coke and othere, that the object of this chapter was simply to forbid 
_ •nagislTotEs to put B man on trial, when there were no witnesses against him, hut only 
the simple acQusation or testimony of the magistrates themselves, before whom he was 
to be tried, is preposterous; for that would be equimlent to auppoaing that magistrates 
noted in the triple character of jndge, jury and witnesses, in the samt trial; and that, 
therefore, in sack cases, they needed to be prohibited from condemning B man on their 
own ocensatioa or testimony alone. But sndi a provision would have been nnneees- 
aary and senseless, for two reasons; first, because the bailiffs or magistrates had n» 
power to "hold pJeaaof the erown," still less to try or eondemn a man; that power rest- 
ing wholly with the juiiea ; second, heoaitse if buIJC^ or magistrates coaid try and eon- 
damn a man, without a jury, the prohibition npon their doing so upon their own accnsa- 
tion or testimony alone, would gire no additional protection to the Bccneed, so long as 
these same bailiSa or magistrates were allowed to decide what weight should be given, 
both to liar Btm iciiiniBn\i and thai of titket wiiaeises; for, if they wished to convict, they 
would of coarse decide that any lestimonj, honever frivolous or irrelevant, irt addition 
to their ovn, was sufOcient. Gert^nly a magistrate could elways procure witnessea 
anough to testify to aomefhing or other, whioh he himsflf could decide to be corrobora- 
tive of his own teatimony. And thus the prohibittua would be defeated iu CmiI, though 
oteetved in form. 
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the trial by jury would have been in practice, and of what 
would have been the difference to the liberties of England, for 
five hnndred years last past, had this prohibition of Magna 
Carta, upon the king's officers sitting in the trial of criniinal 



cases, oei 

The principle of this chapter of Magna Carta, as applicable 
to the governments of iho United States of America, forbids 
that any officer appointed either by tlie executive or legislative 
power, or dependent upon ihem for their salaries, or responsi- 
ble to them by impeachment, should preside over a jury in 
criminal trials. To have the trial a legal (that is, a common 
law) and (rue trial by jury, the presiding officers must be 
chosen by the people, and be entirely free from all dependence 
upon, and all acconntabiiity to, the executive and legislative 
branches of the government.* 

» In thb fhaptsr I iiiFS saJlod the justices " j^tdding ofEeers," Eolcly for the «»n! 
of a better term. Thej are not " j^^ddmg officers," in the senec of havmg unj 
autbotity over the jury; bat are only aasUtants to, and teachers and BorvanlB of, th- 
jury. The foreman of the jury ia properly the "presiding offioer," so far as there i 
such an officer at aJL The sheriff baa no authority eicept over oUier peisona tliao th 
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THE FREE ADfflNISTILVTION OF JUSTICE. 

The free administration of justice was a principle of the 
comraoH law; and it must necessarily be a part of every sys- 
tem of government which is not designed to he an engine in 
the hands of the rich for ihe oppression of the poor. 

In saying that Ihe free administration of justice was a princi- 
ple of the common law, I mean only that parties were subjected 
to no costs for jurors, witnesses, writs, or other necessaries for 
the trial, prellmiruiry to the trial itself. Consequent iy, no one 
could lose the benefit of a trial, for the want of means to 
defray expenses. Bvt after the trial, the plaintiff or defendant 
was liable to be amerced, (by the jury, of course.) for having 
troubled the court with the prosecution or defence of an unjust 
suit.* But it is not likely that the losing party was subjected 
to an amercement as a matter of course, but only in those 
cases where the injustice of his cause was so evident as to 
make him inexcusable in bringing it before the courts. 

All the freeholders were required to attend the courts, that 
ihey might serve as jurors and witnesses, and do any other 
service that could legally be required of them; and their 
attendance was paid for by the state. In other words, their 
attendance and service at the courts were part of the rents 
which Ihey paid the state for their lands. 

The freeholders, who were thus required always to attend 

* 2 Sullivan Leiii^es, 2St-6. 3 Blackshne, 2J4-5, 37(i. SollivaD says that botli 
pldntiffa and defendanto were liable to oincroemBnt. Eluokstono Epeata uf piaint^fifl 
being liable, without saying whethur defendants were so or not. "What the rule really 
was I do not know. There would seem W bo some reasun in allowing defendants to 
defend themselves, al iheir aim charges, withont oiposing themselvBB to amorooment in 
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she courts, were doubtless the only witnesses who were ttsuaUy 
fequired in civil causes. This was owing to the fact that, in 
those days, wheti the people at large could neither write nor 
read, few contracts- were put in writing. The expedient 
adopted for proving contracts, was that of making them in 
the presence of witnesses, who conld afterwards testify to the 
transactions. Most contracts in regard to lands were made 
at the courts, in the presence of the freeholders there assem- 
bled* 

In the king's courts it was specially provided by Magna 
Carta that "justice and right" should not be "sold;" that 
as, that the king should take nothing from the parties for 
administering justice. 

The oath of a party to the justice of his cause was all that 
was necessary to entitle him to tlie benefit of the courts free 
of all expense ; (except the risk of being amerced after the 
trial, in case the jury should think he deserved il.-j-) 

This principle of the free administralion of Justice connects 
Uself necessarily with the trial byj^iry, because a jury could not 
rightfully glee judgment against any man, in either a civU or 
criminal case, if they had any reason to suppose he had been 
unable to procure his wUnesses. 

The true trial by jury would also compel the free adminis- 
tration of justice frt«n another necessity, viz., that of prevent- 
ing private quarrels ; because, unless the government enforced 
a man's rights and redressed his wrongs, //-^e of expense to 
him, a jury would be bound to protect him in taking the law 
into his own hands. A man has a natural right to enforce his 
■own rights and redress his own wrongs. If one man' owe 
another a debt, and refuse to pay it, the creditor has a natural 
sight to seize sufficient property of the debtor, wherever he 

airarfl of the manner in which their dtlendanee was proeared; but it was doubtless done 
at the esponse elthor of the state or of the witnesEea themselyes. And it wia doubts 
Jes9 the Bame in erimin^ cases. 

t " All claims were esfabliahed in the first stage fay the oath of the plaiptiS; except 
when otherwise specially directed by the I»w. The oath, bj which any claim was sup- 
ported, W15 cailed the fore-oath, or ' Pragmamentmn,' and it was the fonndatioo uf his 

mttle coold be trauked into apother man's land, and then the fiwt-nurk stood tur the 
liwe-oattu" — 2 Polgrave's Rise and Progress, Ac., 114. 
15* 



<«l<,i:,G00gIf 



174 



TRIAL EY JURY. 



can find it, to satisfy tJie dobt. If one man commit a !i 
upon the person, property or character of another, the injured 
party has a natural right, either to chastise the aggressor, or 
to falie compensation for the injury out of his property. But 
as tlie government is an impartial party as between these 
individuals, it is more hliely to do ei-ac( justice between them 
than tiie injured individual himself wonld do. The govern- 
ment, also, having more power at its command, is likely to 
right a man's wrongs more peacefully than the injured party 
himself could do it. If, therefore, the government will do the 
work of enforcing a man's tights, and redressing his wrongs, 
promptly, and free of earpense to him, he is under a moral 
obligation to leave the work in the hands of the government; 
hut not otherwise. When the government forbids him to 
enforce his own rights or redress his own wrongs, and deprives 
him of all means of obtaining justice, except on the condition 
of his employing the government lo obtain it for him, and of 
paying the government for doing U, XhQ government becomes 
itself the protector and accomplice of the wrong-doer. If the 
government will forbid a man to protect his own rights, it 
IS bound to do it for him, free of expense to him. And so long 
as government refuses to do this, juries, if they knew their 
duties, would protect a man in defending his own rights, 

Under the prevailing system, probably one half of the com- 
munity are virtually deprived of all protection for their rights, 
except what the criminal law affords them. Courts of justice' 
for all civil suits, are as effectually shut against them, as though 
It were done by bolts and bars. Being forbidden lo maintain 
their own rights by force,— as, for instance, to compel the pay- 
ment of debts, — and being unable to pay the expenses of civil 
suits, they have no alternative but submission to many acts 
of injustice, against which the government is bound either to 
protect them, free of expense, or allow them to protect them- 
selves. 

There would be the same reason in compelling a party to 
pay the judge and jury for their services, that there is in 
compelling him to pay the witnesses, or any other necessary 
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This compelling parties to pay the expenses of civil suils is 
one of the many cases in which governirieiit is false to the 
fundaniental principles on which free government is based. 
Wliat is the object of government, but to protect men's rights? 
On what principle docs a man pay his taxes to the govern- 
ment, except on that of contributing his proportion towards 
the necessary cost of protecting the rights of alH Yet, when 
his own rights are actually invaded, the government, which 
he contributes to support, instead of fulfilling its implied con- 
tract, becomes his enemy, and not only refuses to protect his 
rights, (except at his own cost,) but even forbids him to do ic 
himself 

All free government is founded on the theory of voluntary 
association ; and on the theory that all the parties to it volun- 
tarily pay their taxes for its support, on the condition of 
receiving protection in return. But the idea that any poor 
man would volunlarily pay taxes to build up a goverament, 
which will neither protect his rights, (except at a cost which 
he cannot meet,) nor suffer himself to protect them by such 
means as may be in .his power, is absurd. 

Under the prevailing system, a large portion of the lawsuits 
determined in courts, are mere contests of purses rather than 
of rights. And a jury, sworn to decide causes "according to 
the evidence " produced, are quite likely, for aught they them- 
selves can know, to be deciding merely the comparative length 
of the parties' parses, rather than the intrinsic strength of their 
respective rights. Jurors ought to refuse to decide a cause at 
all, except upon the assurance that all the evidence, necessary 



as aro judges, jarors, or witnesEos ; and tte universal ptaetico of employing tiem, Ijoth 
on tliB part of gtreemcoenta and of private persons, shows that thair importanco is gen- 
erallj understood. As tt mere matter of economy, too, it would ha wise for ths gov- 
ernment to pay them, rather than they should not be employed ; hecause they iJoUeot 
and arrange tho testimony and the law beforehand, so as to bo able to present tho whole 
CB£s to the court and jury intolliphly, and in a short space of time. Whereas, if they 
were not employed, the oourt and jury would be under Iha necessity either of spending 
mneh more time thnu now in the investigation of causes, or of despatching Ihem in 
haste, and with little regard to justice. They would be very lihely to do the latter, 
thus defeating the whole object of the people in establishing courts. 

To prevent the abuse of this right, it should perhaps be left discretionary witb the 
jury in each case to determine whether the qounsel should receive any pay — and, if 
aoy, how mnoh — from the government. 
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to a full knowledge of the cause, is produced. This assurance 
they can seldom have, unless the government ilself produces 
all the witnesses the parties desire. 

In criminal cases, the atrocity of accusing a man of crime, 
and then condemning him unless he prove his innocence at his 
own charges, is so evident that a jury could rarely, if ever, be 
justified in convicting a man under such circum 

But the free administration of justice is not only ii 
ble to the maintenance of right between man and man; it 
would also promole simplicity and stability in the laws. The 
mania for iegisiation would be, in an important degree, re- 
strained, if the government were compelled to pay the expenses 
of all the suits that grew out of it. 

The free administration of justice would diminish and nearly 
extinguish another great evil, — that of malicious ciui/ suits. 
It is an old saying, that '^mulH litigant inforo, non vl aliquid 
lucrenlur, sed ul vexani alios." (Many litigate in court, not that 
they may gain anything, but that they may harass others.) 
Many men, from motives of revenge and oppression, are wil- 
ling to spend their own money in prosecuting a groundless 
suit, if (hey can thereby compel their victims, who are less 
able than themselves to bear the loss, to spend money in the 
defence. Under the prevailing system, in which the parties 
pay the expenses of their suits, nothing but money is necessary 
to enable any malicious man to commence and prosecute a 
groundless suit, to the terror, injury, and perhaps ruin, of an- 
other man. In this way, a court of justice, into which none 
but a conscientious pfaiWi^ certainly should ever be allowed 
to enter, becomes an arena into which any rich and revengeful 
oppressor may drag any man poorer than himself, and harass, 
terrify, and impoverish him, to almost any extent. It is a scan- 
dal and an outrage, that government should suffer itself to be 
made an instrument, in this way, for the gratification of pri- 
vate malice. We might nearly as well have no courts of 
justice, as to throw them open, as we do, for such Hagitious 
uses. Yet the evil probably admits of no remedy except a 
free administration of justice. Under a free system, plaintiffs 
could rarely be influenced by motives of this kind; because 
they could put their victim to little or no expense, neither 
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pending ihe suit, (which it is the object of the oppressor lo do,) 
nor at its termination. Besides, if the ancient common law 
practice should be adopted, of amercing a party for troubling 
the courls with groundless suits, the prosecutor himself would, 
in the end, be likely lo be amerced by the jury, in such a maii- 
rier as to make courts of justice a very unprofitable place for a 
man to go to seek revenge. 

In estimating the evils of this kind, resulting from the pres- 
ent system, we are to consider that they are not, by any means, 
confined to the actual suits in which this kind of oppression is 
practised: but we are to include all those cases in which the 
fear of sitch oppression is used as a weapon to compel men 
into a surrender of their rights. 
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CHAPTER TX. 

THE CRIMINAL IHTENT. ' " 

It is a maxim of the common law that there can be no 
crime without a criminal intent. And it is a perfectly clear 
principle, although one which judges have in a great measure 
overthrown in practice, that jurors are to judge of the moral 
intent of an accused person, and hold him guiltless, whatever 
his act, unless they find him to have acted with a criminal 
intent ; that is, with a design to do what he knew to be crim- 
inal. 

This principle is clear, because the question for a jury to 
determine is, whether the accused be guiUy, or not guilty. 
Guilt is a personal quality of the actor, — not mcessarUy 
involved in the act, but depending also upon the intent or 
motive with which the act was done. Consequently, the jury 
must find that he acted from a criminal motive, before they 
can declare him guilty. 

There is no mora! justice in, nor any political necessity for, 
punishing a man for any act whatever that he may have com- 
mitted, if he have done it without any criminal intent. There 
can be no moral justice in punishing for such an act, because, 
there having been no criminal motive, there can have been no 
other motive which justice can take cognizance of, as demand- 
ing or justifying punishment There can be no political neces- 
sity for punishmg, to warn agamst similar acts in future, 
because, if one man have mjured another, however uninten- 
tionally, he IS hahle, and justly liable, to a civil suit for dam- 
ages ; and in this suit he will he compelled to make compen- 
sation for the iiijurv, notwithbtanding his innocence of any 
intention to injure. He must bear the consequences of hisown 
act, instead of throwing them upon another, however innocent 
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he may have been of any inlentioii to do wrong. And the 
damages he will have to pay will he a sufficient warning to 
him not to do the like act again. 

If it be alleged that there are crimes against the puhhc, (as 
treason, for example, or any other resistance to government,) . 
for which private persons can recover no damages, and that 
there is a political necessity for punishing for such offences, 
even though the party acted conscientiously, the answer is, — 
die government must bear with all resistance that is not so 
clearly wrong as to give evidence of criminal intent. In other 
words, the government, in all its acts, must keep itself so 
clearli/ within the limits of justice, as that twelve men, taken 
at random, will all agree that it is in the right, or it must incur 
the risk of resistance, without any power to punish it. This 
is the moiie in which the trial by jury operates to prevent the 
government from falling into the hands of a party, or a fac- 
tion, and to keep it within such limits as all, or substantially 
all, the people are agreed that it may occupy. 

This necessity for a criminal intent, to justify conviction, 
is proved by the issue which the jury are to try, and the ver- 
dict they are to pronounce. The "issue" they are to try is, 
''guilty," or ''not guiityP And those are the terms they are 
required to use in rendering their verdicts. But it is a plain 
falsehood to say that a man is " giiilty," unless he have done 
an act which he knew to be criminal. 

This necessity for a criminal intent — in other words, for 
^„(/i_as a preliminary to conviction.'makes it impossible 
that a man can be rightfully convicted for an act that is intrin- 
sically innocent, though forbidden by the government; because 
guilt is an intrinsic quality of actions and motives, and not one 
that can be imparted to them by arbitrary legislation. All the 
efforts of the government, therefore, to " nmke ofemes by stat- 
ute,'' out of acts that are not criminal by nature, must neces- 
sarily be ineffectual, unless a jury will declare a man " guilty " 
for an act that is really innocent. 

The corruption of judges, in their attempts to uphold the 
arbitrary authority of the government, by procuring the con- 
viction of individuals for acts innocent in themselves, and for- 
bidden only by some tyrannical statute, and the commissioa 
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of which therefore indicates no criminal intent, is very appar 
ent. 

To accomphsh this object, they have in modern times hel. 
It to be unnecessary that indictments should charge, as hy tb 
common law they were required to do, that an act was dom 
''wickedly," ''feloniously," "wUk malice aforelhought," ox it 
any other manner that implied a criminal intent, wiihon 
which there can be no criminality; but that it is sufficient tc 
charge simply that it was done "contrary to the form of t!u 
statute in such case made and provided:' This form of in 
dictment proceeds plainly upon the assumption that the gov 
ernment is absolnte, and that it has authority to prohibii 
any act it pleases, however innocent in its nature the acl 
may be. Judges have been driven to the alternative of 
either sanctioning this new form of indictment, (which they 
never had any constitutional right to sanction,) or of seeing 
the authority of many of the statutes of the government fall 
to the ground j because the acts forbidden by the statutes were 
so plainly innocent in their nature, that even the government 
Itself had not the face to allege that the commission of them 
implied or iudicaled any criminal intent. 

To get rid of the necessity of showing a criminal intent, 
and thereby further to enslave the people, by reducing them to 
ihc necessity of a blind, unreasoning submission to the arbi- 
trary will of ihe government, and of a surrender of all right, 
on their own part, to judge what are their constitutional and 
natural rights and liberties, courts have invented another idea, 
which they have incorporated among the pretended maTims, 
upon which they act in criminal trials, viz., that "ignorance 
of the l-rw excuses mt one." As if it were in the nature of things 
possible that there could be an excuse more absolute and com- 
plete. What else than ignorance of the law is it that excuses 
persons under the years of discretion, and men of imbecile 
minds? What else than ignorance of the law is it that 
excuses judges themselves for all their erroneous decisions? 
Nothing. They are every day committing errors, which 
would be crimes, but for their ignorance of the law. JVnd yet 
these same judges, who claim to be learned in the law, and 
who yet could not hold their offices for a day, hut for the 
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allowance which the law makes for their ignorance, are con- 
tinually asserting it to be a " maxim " that " ignorance of the 
law excuses no one ;" (by which, of course, they really mean 
that it excuses no one but themselves ; and especially thai it 
excuses no unlearned man, who comes before iheni charged' 
with crime.) 

This preposterous doctrine, that "ignorance of the law 
excuses no one," is asserted by courts because it is an indis- 
pensable one to the maintenance of absolute power in the gov- 
ernment. It is indispensable for this purpose, because, if it be 
once admitted that the people have any rights and Uberties 
which the government cannot lawfully take from them, then 
the question arises in regard to every statute of the govern- 
ment, whether it be law, or not; that is, whether it infringe, 
or not, the rights and liberties of the people. Of this question 
every man must of course judge according to the light in his 
own mind. And no man can be convicted unless the jury 
find, not only that the statute is law, — that it does not infringe 
the rights and liberties of the people, — but also that it was 
so clearly law, so clearly consistent with the rights and liber- 
lies of the people, as that the individual himself, who trans- 
gressed it, knew it to be so, and therefore had no moral excuse . 
for transgressing it. Governments see that if ignorance of the 
law were allowed to excuse a man for any act whatever, it 
must excuse him for transgressing all statutes whatsoever, which 
he himself thinks inconsistent with his rights and liberties. 
But such a doctrine would of course be inconsistent with the 
maintenance of arbitrary power by the government; and 
hence governments will not allow the plea, although they will 
not confess their true reasons for disallowing it. 

The only reasons, (if they deserve the name of reasons), that 
I ever knew given for the doctrine that ignorance of the law 
excuses no one, are these ; 

1. " The reason for the maxim is that of necessity. It pre- 
vails, ' not that all men know the law, but because it is an 
excuse which every man will make, and no man can tell how 
to confute him.' — Sdden, (as quoted in the 2d edition of 
Starkie on Slander, Prelim. Disc, p. 140, note.)" — Law Mag- 
azine, {London,) vol. 27, p. 97. 

10 
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This reasuu impliedly admits that ignarance of the law is, 
intrinsicaUi/ an -imple and sufficient excuse for a crime: and 
that the excuse ought to be allowed if the fact of ignorance 
could but be ascertained But it asserts that this fact is inca- 
pable of being ascertained and that therelore there is a neces- 
sity for punishing the ignorant and the knowing — that is, the 
ninocent and the gudty — without discrimination. 

This reason is worthy of the doclnne it is used to uphold ; 
as if a plea of ignorance, any more thin any other plea, must 
necessarily b bcheved sinipl> because it is urged ; and as if 
it were not a common and eiery day practice of courts and 
juries, in both civil and criminal cases, to determine the men- 
tal capacity of individuals; as, for example, to determine 
whether they are of sufficient mental capacity to make rea- 
sonable contracts; whether they are lunatic; whether they 
are compotes mentis, "of sound mind and memory," &c. &c. 
And there is obviously no more difficulty in a jury's determin- 
ing whether an accused person knew the law in a criminal 
case, than there is in determining any of these other questions 
that are continually determined in regard to a man's mental 
capacity. For the question to be settled by the jury is not 
whether the accused person knew the particular penalty 
attached to his act, (for at common law no one knew what 
penalty a jury would attach to an offence,) but whether he 
knew that his act was intrinsically criminal tf it were 
intrinsically criminal, it was criminal at common law. if it 
was not intrinsically criminal, it was not criminal at common 
law. (At least, such was the general principle of the common 
law. There may have been exceptions in practice, owing to 
the fact that the opinions of men, as to what was intrinsically 
criminal, may not have been in all cases correct.) 

A jury, then, in judging whether an accused person knew 
his act to be illegal, were bound first to use their own judg- 
ments, as to whether the act were intrinsically criminal. If 
their own judgments told them the act was intrinsically and 
ckarly criminal, they would naturally and reasonably infer 
that the accused also understood that it was intrinsically crim- 
inal, (and consequently illegal,) unless it should appear that he 
was either below themselves in the scale of intellect, or had 
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had less opportunities of knowing what acts were criminal. In 
short, tliey would judge, from any and every means they 
might have of judging ; and if they had any reasonable doubt 
that he knew his act to be criminal in itself, they would be 
bound to acquit him. 

The second reason that has been offered for the doctrine 
that ignorance of the law excuses no one, is this: 

"Ignorance of the municipal law of the kingdom, or of the 
penally thereby inflicted on offenders, doth not excuse any that 
is of the age of discretion and compos mentis, from the penalty 
of the breach of it; because every person, of the age of dis- 
cretion and compos mentis, is bound to knmo the law, and pre- 
s\imed to do so. lo-noranliu eorum, quw quis scire leneiur non 
excusat" (rgnorance of those things which every one is 
bound to know, does not excuse.) — ! Hale's Pleas of the 
Crown, 42. Doctor and Student, Dialog: 2, ch. 46. Lino 
Magazine, {London,) vol. 27, p. 97. 

The sum of this reason is, that ignorance of the law excuses 
210 one, (who is of the age of discretion and is compos mentis,) 
because every such person " is bound to know the law." But 
this is giving no reason at all for the doctrine, since saying that 
a man " is bound to know the law," is only saying, in another 
form, that "ignorance of the law does not excuse him." 
There is no difference at all in the two ideas. To say, there- 
fore, that " ignorance of the law excuses no one, because every 
one is bound to know the law," is only equivalent to saying 
that " ignorance of the law excuses no one, because ignorance 
of the law excuses no one." It is merely reasserting the doc- 
trine, without giving any reason at all. 

And yet these reasons, which are really no reasons at all, 
are the only ones, so far as I know, that have ever been offered 
for this absurd and brula! doctrine. 

The idea suggested, that " Ihe age of discretion " determines 
the guilt of a person, — that there is a particular age, prior to 
which aJl persons alike should be held incapable of knowing 
any crime, and subsequent to which all persons alike should 
be held capable of knowing aS crimes,— is another of this most 
ridiculous nest of ideas. Ah mankind acquire their knowledge 
of crimes, as they do of other things, gradually. Some they 
learn al an early age ; others not tUl a later one. One individ- 
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nal acquires a knowledge of crimes, as he does of arithmetic, 
at an earlier age than others do. And to apply the same pre- 
sumption to all, on the ground of age alone, is not only gross 
injustice, but gross folly. A universal presumption might, 
wilh nearly or quite as much reason, be founded upon weight, 
or height, as upon age.* 

This doctrine, that "ignorance of the law excuses no one," 
is constantly repeated in the form that "every one is bound to 
know the law." The doctrine is true in civil matters, espec- 
ially in contracts, so far as this: that no man, who has the 
ordinary/ capacity to make reasonable contracts, cati escape 
the consequences of his own agreement, on the ground that he 
did not know the law applicable to it. When a man makes a 
contract, he gives the other party rights ; and he must of neces- 
sity judge for himself, and take his own risk, as to what those 
rights are, — otherwise the contract would not be binding, and 
men could not make contracts that would corncy rights to 
each other. Besides, the capacity to make reasonable con- 

* IhlA presuraptiOD, founded upon ags alone, if as absurd in (nvQ matL^rs as in crim- 
inal. What can bs mote entirely ludicrous tbao the idea that all men (not manifefiUy 
imbecile) beoome mentallj ixiuipetent to maka alt contracta whatsoever on the day 
tlwj become twentj-one years of age.T — Mid that, previous to that day, no man 
bocomcB cHimpetent to make ajiy oonttaot ivbateTer, esoept (or tte present supply of 
the most obvious wants of nature 1 In reason, a man's legal competency b) make bind- 
ing oontroets, in any and every caae whatever, depends wholly upon his mealal capao- 
il^f to make reasoanbU cootraots in cash partioalBr case. It of courso requires more 
capacity lo make a reaaonahle oontraot in soma cases than in others. It requires. Da 
Biample, more capacity to make a reasonable contract in the purehase of a liu^e 
estate, than in the purchase of a pair of shoes. But the mental capacity to make a 
reasonable contiaot, in any pHrtieular oaac, is, m reason, the only legal eriterion of tha 
legal competency to make a binding contract in that ease, Tha ago, whether more or 
Jess than twanty-one years, is of no legal consequence obatever, eicept tbat it is entitled 
to some eoBsidetatJon as ecideate of capacity. 

It may be mentioned, in this connection, that the rules that prevail, that every mBa 
is entitled to freedom tVom parental authority at twenty-ona years of age, and no ona 
before that age, are of the same class of absurdities with tiiose that have bean men- 
tioned. The only ground OQ whioh a parent is ever entitled to eiercise authority over 
his child, is that the child is incapable of taJiing reasonable eare of himaelf. The child 
would be entitled to his freedom from hU buth, if he were at that time capable of 
taking reaponablc care of himself. Some become capable of taking care of themselvea 

(onableonieothimsetf.andnot until then, he is entitled to his freedom, be his age mora 

These primnples would prevail under the true trial by jury, the jury being tha judgej 
of tha uapadty of every individual wtiose capacity should be called in questioa. 
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tracts, implies and includes a capacity io form a reasonable 
judgment as to the law applicable to them. But in criminal 
matters, where Ihe question is one of punishment, or not ; 
where no second party has acquired any right Io have the 
crime punished, unless it were committed with criminal intent,' 
(but only to have it compensated for by damages in a civil 
suit ;) and when the criminal intent is the only moral justifica- 
tion for Ihe punishment, the principle does not apply, and a man 
is bound to know the law only as well as he reasonably may. 
The criminal law requires neither impossibilities nor extraor- 
dinaries of any one. It requires only thoughtfulness and a 
good conscience. It requires only that a man fairly and prop- 
erly use the judgment he possesses, and the means he has of 
learning his duty. It requires of him only the same care to 
know his duty in regard to the law, that he is morally hound 
to use in other matters of equal importance. And this care it 
does require of him. Any ignorance of the law, therefore, that 
is unnecessary, or that arises from indiiference or disregard of 
one's duty, is no excuse. An accused person, therefore, may 
be rightfully held responsible for such a knowledge of the 
law as is common to men in general, having no greater natu- 
ral capacities than himself, and no greater opportunities for 
learning the law. And he can rightfully be held to no greater 
knowledge of the law than this. To hold him responsible for 
a greater knowledge of the law than is common to mankind, 
when other things are equal, would be gross injustice and cru- 
elty. The mass of mankind can give but little of their atten- 
tion to acquiring a knowledge of the law. Their other duties 
in life forbid it. Of course, they cannot investigate abstruse 
or difficult questions. All that can rightfully be required of 
each of them, then, is that he exercise such a candid and con- 
scientious judgment as it is common for mankind generally to 
exercise in such matters. If he have done this, it would be 
monstrous to punish him criminally for his errors; errors not 
of conscience, hut only of judgment. It would also be con- 
trary to the first principles of a free government (that is, a 
government formed by voluntary association) to punish men 
in such cases, because it would be absurd to suppose that any 
man would voluntarily assist to establish or support a govern- 
16* 

(^' 
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ment that would punish himself for acts which he himself did 
not know to be crimes. But a man may reasonably uirite 
with his fellow-men to maintain a government to punish those 
acts which he himself considers criminal, and may reasonably 
acqmesce ni his own liability to be punished for such acts As 
those are the only grounds on which any one can be supposed 
to render any Toliinlary support to a government, it follows 
that a government formed by voluntary association, and of 
course having no powers except such as a« the associates have 
consented that it may have, can have no power to punish a 
man for acts which he did not himself know to be criminal. 

The safety of society, which is the only object of the crim- 
inal law, requires only that those acts wkich are underttmd by 
mankind at large io be intrinskalty criminal, should be pun- 
ished as crimes. The remaining few (if there are any) may 
safely be left to go unpunished. Nor does the safety of society 
require that any individuals, other than those who have suffl- 
cient mental capacity to imdersland that their acts are crim- 
mal, should be criminally punished. All others may safely be 
left to their liability, under the citril law, to compensate for 
their unintentional wrongs. 

The only real object of this absurd and atrocious doctrine, 
that " ignorance of the law (that Is, of crime) excuses no one," 
and that " everyone is bound to know the criminal law," (that 
IS, bound to know what is a crime,) is to maintain an entirely 
arbitrary authority on the part of the government, and to deny 
to the people all right to judge for themselves what their own 
rights and liberties are. In other words, the whole object of 
the doctrine is to deny to the people themselves all right to 
judge what statutes and other acts of the government are con- 
sistent or inconsistent with their own rights and liberties; and 
thus to reduce the people to the condition of mere slaves to a 
despotic power, such as the people themselves would never 
have voluntarily established, and the justice of whose laws the 
people themselves cannot understand. 

Under the true trial by jury all tyranny of this kind would 
be abolished. A jury would not only judge what acts were 
really criminal, but they would judge of the mental capacity 
of an accused person, and of his opportunities for understand- 
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ing the true character of his conduct. lu short, they would 
judge of his moral intentfrom all the circumstances of the case, 
and acquit him, if they had any reasonable doubt that he 
knew that he was committing a crime.* 

• In ODOtrast to the do*trin«a of the leit, it may ho proper lo presoat mo™ diatinetly 
the doctrinoa fhat «e maiDtamcd by judges, and that prevail in oonrla of just.oe. 

Of coarse, no judge, either of the proeent day, or perhaps withm the last five hun- 
dred rears, has admitted the right of a jury to judge of the jmlice of t. law, or to hold 
any law invalid for its injustioe. Every judge aeserta the power of the govemment to 
punish for acts that are intriosioally innocent, and whieh therefore involve or evmoe 
no oriminal intent. To accommodate the admmiakation of law to this prmoiple, all 
I am aware hold it to he unnecessary that an indictment ahould 



[n ail other 



e indiotmen 



judges, ED far as I am awai 
charge, or that a jury should 
in those cases where the ait i 

far 03 I am aware, they hold 

that the Jury End, simply that the aet was done " contrary to the foriu of the statola 
in such case made and provided ;" in other words, contrary to the orders of the gov- 

'"Trthcse d«trlncs prevail uuiversJly among judges, aad are. I think, uoKormly 
practiced upon in courts of justice ; and they plainly involve the most ahsolute despot- 
ism on the part of the government. 

But there m stiU another doolrine that extensively, and perhaps most generally, («- 
vails in practice, although judges are not agreed in regard to its Boundneaa. It is Ui.B, : 
that it is not even neccssioT that the jury should see or hnow,>r ihtm^dva. what the 
law « that is charged to have been violated; nor to see or know, M ihsm^dv^. that the 
act charged wa* in violation of any la« vrhatever ;- hot that it is sufficient that they 
he «raply told ty thij^^dgs that any ait whatover, charged m an indictment, 13 m viol^ 
ton of !««■. ^ that they are then bound blindly to receive the declaration a« true, a^i 
convict a man accordingly, if they find that he has done the a^ charged 

This doctrine is adopted by many among the must eminent judges, and the reason* lor 
it are thus pven by Lord Mauafteld : 

aions and wishes." — a 'ft™ Kfp., 428, note. 

AVhlt is thiBljutiuijine ttiat th. p«>pli, ybo are 3upi«B.d te be represented in jnries, 
.nd . In inelilnO .nd .nppen ib. S.™.enl, (e> —■»''»• P"""" »'"•" 
.,n .Isbt. ud liberties, - .»., -.d.r.»i .i.m, I.r plelnlj n. elhe, melwe ..n be 
«lnbnl.d t. Ibe-,) le .^llj lb. sieves et . de.peti. pew.., -b.s, .rt.li„y mn. 
nnma. .„n Ibe, „ no. s.,p.s.d ...petenl te «.d.,.tend, b.t fe, tte ».nsB,e.».n 
ef wbieb tbey are neyertbeiees to be pnnisbed as eriieinale 1 

This is pWnl; the s™ et tb. doetrine, beo.ase lb. i„y ue tb. ,«et. (.qn.1.) ot tt. 
aeeneea, and are (beretere ..ppoeed te Imo. tb. 1.. - .eU a. be d«„, aid «, wed » 
li 1. bnem 1, tb. people at large. H U., (lb. jnr,) are not presn..d lo Im. lb. 

.Tmsdecleretiun ot Mansfield, that jorles bi Enghmd"ere not s-om toOocMe the hiWin 
crbnhal oasee, hi a phdn tihehMd. They are snorn lo IrJ the whole case at Usee hetween 
ST— Mlsoaer, anil that m^ades ».eU..s..h..th.I«l. S.eJ.r.rl.»i,,.iel«. 
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law, neithar the accused nor tha people at large can be pcaramwl to knoir it. Stjnt, it 
follows that one principle of the inte tiiid by jury ia, that no accused parson shall ba held 
responsible for any other or greater Snuwledgs of the law than is oouimon to his political 
equals, who will generally be men of nearly similar condition in life. But the doctrine 
of Mansfield is, that the body of the people, from whom jurors are taken, are responsible 

to a law, w/iich it is agreed thry coirnoi undcrslimd. Wtat is this but despotism ? and 

not merely despotism, but insult and oppression of the intensest kind '! 

Tliis doctrine of Mansfield is tho doctrine of oil who deny the right of juries to judge 
of the law, although all may not choose to eipress it in so blnnt and unambiguota 
Unas. But the doctrine eridcntly admits of no other interpretation or defence. 
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CHAPTER X. 

MOEAL CONSIDEaATIOSS FOR JUBOBS. 

The trial by jury must, if possible, be construed to be such 
that a man can rightfully sit in a jury, and unite with his fel- 
lows in giving judgment. But no man can rightfully do this, 
unless he hold in his own hand alone a veto upon any judg- 
ment or sentence whatever to be rendered by the jury against 
a defendant, which veto he must be permitted to use according 
to his own discretion and conscience, and not bound to use 
according to the dictation of either legislatures or judges. 

The prevalent idea, that a juror may, at the mere dictation 
of a legislature or a judge, and without the concurrence of his 
own conscience or understanding, declare a man "guUty," and 
thus in effect license the government to punish him ; and that 
the legislature or the judge, and not himself, has in that case 
all the moral responsibility for the correctness of the principles 
on which the judgment was rendered, is one of the many gross 
impostures by which it could hardly have been supposed that 
any sane man could ever have been deluded, but which gov- 
ernments have nevertheless succeeded in inducing the people 
at large to receive and act upon. 

As a mora! proposition, it is perfectly self-evident that, unless 
juries have all the legal rights that have been claimed for them 
in the preceding chapters, — that is, the rights of judging wha' 
the law is, whether the law be a just one, what evidence if 
admissible, what weight the evidence is entitled to, whethei 
an act were done with a criminal intent, and the right also tc 
limU the sentence, free of all dictation from any quarter, - 
they have no moral right to sit in the trial at all, and canno 
do so without making themselves accomplices in any injustice 
that they may have reason to beheve may result from thei 



<«l<,i:,G00gIf 



^^ TKIAL BY JUKY. 

uerdict. It is absurd to say that they have no moral pespon- 
sibihty for the use that may be made of their verdict by the 
government, when they have reason to suppose it wi]l be used 
for purposes of injustice. 

It is, for instance, manifestly absurd to say that jurors have 
no moral responsibility for the enforcement of an unjust law, 
1 en tl ey consent to render a verdict of guitlij for the trans- 
gress oi of it; which verdict they Itnow, or have good reason 
to believe will be used by the government as a justification 
for nfl ct ng a penalty. 

It s abs lid, also, to say that jurors have no moral responsi- 
biht> for a punishment inflicted upon a man agaiml law, when, 
at the dictation of a judge as to what the law is, they have 
consented to render a verdict against their own opinions of the 
law. 

It is absurd, too, to say that jurons have no moral responsi- 
bility for the conviction and punishment of an innocent man, 
when they consent to render a verdict against him on the 
strength of evidence, or laws of evidence, dictated to them by 
the court, if any evidence or laws of evidence have been 
excluded, which (Aej, (the jurors) think ought to have been 
admitted in his defence. 

It is absurd to say that jurors have no moral responsibility 
for rendering a verdict of •'guill</" against a man, for an act 
which he did not know to be a crime, and in the commission 
of which, therefore, he could have had no criminal intent, in 
obedience to the instructions of courts that "ignorance of the 
law (that is, of crime) excuses no one." 

It is absurd, also, to say that jurors have no moral responsi- 
bility for any cruel or unreasonable sentence that may be 
inflicted even upon a guUly man, when they consent to render 
a verdict which they have reason to believe will be used by 
the government as a Justification for the infliction of such sen- 
tence. 

The consequence is, that jurors must have the whole case 
in their hands, and judge of law, evidence, and sentence, or 
they incur the moral responsibility of accomplices in anyinjus- 
tice which they have reason to believe will be done by the 
government on the authority of their verdict. 
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The same principles apply to civil cases as to criminal. If 
a jury consent, at the dictation of the court, as to either law or 
evidence, to render a verdict, on the strength of which they 
have reason to believe that a man's property will he taken 
from him and given to another, against their own notions of ' 
justice, they make themselves morally responsible for the 

Every man, therefore, ought to refuse to sit in a jury, and 
to take the oath of a juror, unless the form of the oath be such 
as to allow him to use his own judgment, on every part of the 
case, free of all dictation whatsoever, and to hold in his own 
hand a veto upon any verdict that can be rendered against a 
defendant, and any sentence that can be inflicted upon him, 
even if he be guilty. 

Of course, no man can rightfully take an oath as juror, to 
try a case " according to law," (if by law be meant anything 
other than his own ideas of justice,) nor "according to the 
law and the evidence, as they shall be given Mm." Nor can 
he rightfully take an oath even to try 3. case " according (o the 
evidence" because in all cases he may have good reason to 
believe that a party has been unable to produce all the evi- 
dence legitimately entitled to be received. The only oath 
which it would seem that a man can rightfully lake as juror, 
in either a civil or criminal case, is, that he " will try the case 
according to his conscience." Of course, the form may admit 
of variation, but this should be the substance. Such, we have 
seen, were the ancient common law oaths. 
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CHAPTER XI. 

AUTHOKITY OP MAGNA CARTA 

Probably no political compact between king and people was 
ever entered into in a manner to settle more authoritatively the 
fundamental law of a nation, than was Magna Carta. Proba- 
bly no people were ever more united and resohite in demand- 
ing from their king a definite and unambiguous acknowledg- 
ment of their rights and liberties, than were the English at 
that time. Probably no king was ever more completely 
stripped of all power to maintain his ihrone, and at the same 
time resist the demands of his people, than was John on the 
15th day of June, 1215. Probably no king every consented, 
more deliberately or explicitly, to hold his throne subject to 
specific and enumerated limitations upon his power, than did 
John when he put his seal to the Great Charter of the Liber- 
ties of England. And if any pohtical compact between king 
and people was ever valid to settle the liberties of the people, 
or to hmit the power of the crown, that compact is now to be 
found in Magna Carta. If, therefore, theconstitutional author- 
ity of Magna Carta had rested solely upon the compact of 
John with his people, that authority would have been entitled 
to stand forever as the supreme law of the land, unless revoked 
by the will of (he people themselves. 

But the authority of Magna Carta does not rest alone upon 
the compact with John. When, in the next year, (1216,) his 
son, Henry III., came to the throne, the charter was ratified 
by him, and again in 1217, and again in 1225, in substantially 
the same form, and especially without allowing any new 
powers, legislative, judicial, or executive, to the king or his 
judges, and without detracting in the least from the powers of 
the jury. And from the latter date to this, the charter has 
remained unchanged. 
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111 the course of two hundred years the charter was con- 
firmed bj' Hcnrjr and his successors more than thirty times. 
And although they were guilty of numerous and almost coa- 
tinual breaches of it, and were constantly seeking to evade it, 
yet such were the spirit, vigilance and courage of the nation,' 
that the kings held their thrones only on the condition of their 
renewed and solemn promises of observance. And it was not 
until 1429, (as will be more fully shown hereafter,) when a 
truce between themselves, and a formal combination against 
tlie mass of the people, had been entered into, by the king, the 
nobility, and the ^'- forty shilling freeholders" (a class whom 
Mackintosh designates as '-a few freelwlders then accounted 
weaUky,"*^ by the exclusion of all others than such freehold- 
ers from all voice in the election of knighls to represent the 
counties in the House of Commons, that a repetition of these 
confirmations of Magna Carta ceased to be demanded and 
obtained. t 

The terms and the formalities of some of these "confirma- 
tions" make them worthy of insertion at length. 

Hume thus describes one which took place in the 38th year 
of Henry III. (1253): 

" But as they (the barons) had experienced his (ihe king's) 
frequent breach of promise, they required that he should ratify 
the Great Charter in a manner still more authentic and solemn 
than any which he had hitherto employed. All the prelates 
and abbots were assembled. They held burning tapers in 
their hands. The Great Charter was read before them. They 
denounced the sentence of excommunication against every one 
who should thenceforth violate that fundamental law. They 
threw their tapers on the ground, and exclaimed, May the soui 
of every one who incurs this sentence so stink and corrupt in 
hell! The king bore a part in this ceremonyj and subjoined, 
' So help me God ! I will keep all these articles inviolate, as I 
am a man, as 1 am a Christian, as I am a knight, and as I am 
a king crowned and anointed.' " — Hume, ch. 13. See also. 



* Macki-uos¥s Sia. of Eng., oh. 3. 45 L«rdner's Cab. Cyc, 354. 

t " FaHy shillmg frcelaldrrs " were those " people dwellmg and resident in tho aame 
miuiHes, whereof every one of them shall base free land or tenement W the vaino of 
forty shillings by the year at tlio least abose all charges." By statute 8 Hmrg G, ch. 
7, (1129,) these freeliolders onlj were allowed to voto fur members of Parliament from 
the munfiH. 

17 
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Blackstoiie's Iiitrod. to the Charters. Black. Law Tracts, 
Oxford ed., p. 31^2. Mackintosh's Hist, of Eng., ch. 3. 
Lardtter's Cab. Cyc, vol. 45, p. 233-4. , 

Tlie following is the form of "the sentence of excommuiii- 
calion " referred to by Hume : 

" The Sentence of Curse, Given by the Bishops, against 
the Breakers of ike Charters. 

" The year of our Lord a thousand two hundred and fifiy- 
ihree. the third day of May, in the great Hall of the King at 
A\ estminster, in the presence, and by the assent, of the Lord 
Henry, by the Grace of God King of England, and the Lords 
Richard, Eari of Connvall, his brother, Iu>ger (Bigot) Earl of 
Norfolk and Sufi'olk, marshal of Englanti, Humphrey, Earl 
of Hereford, Henry, Earl of Oxford, John, Earl of Warwick, 
and other estates of the Realm of England : AVe, Boniface, by 
the mercy of God Archbishop of Canterbury, Primate of all 
England, F. of London, H. of Ely, S. of Worcester, E. of 
Lincoln, W. of Norwich, P. of Hereford, W. of Salisbury, W. 
of Durham, R. of Exeter, M. of Carlisle, W. of Bath, E. of 
Rochester, T. of Saint David's, Bishops, apparelled in Pontif- 
icals, with tapers burning, against the breakers of the Church's 
Liberties, and of the Liberties or free customs of the Realm of 
England, and especially of those which are conlained in the 
Charter of the Common Liberties of the Realm, and the Char- 
ter of the Forest, have solemnly denounced the sentence of 
Excommunication in this form. By the authority of Almighty 
God, the Father, the Son, and the Holy Ghost, and of the glo- 
rious Mother of God, and perpetual Virgin Mary, of the blessed 
Apostles Peter 'and Paul, and of all apostles, of the blessed 
Thomas, Archbishop and Martyr, and of all martyrs, of blessed 
Edward of England, and of all Confessors and virgins, and 
of ail the saints of heaven : We excommunicate, acciirse, and 
from thethresholds(liminibus)of otir Holy Mother the Church, 
W'e sequester, all those that hereafter willingly and maliciously 
deprive or spoil iheChurchof her right: And all those that by 
any craft or wiliness do violate, break, diminish, or change the 
Church's Liberties, or the ancient approved customs of the 
Realm, and especially the Liberties and free Customs con- 
tained in the Charters of the Common Liberties, and of the 
Forest, conceded by our Lord the King, to Archbishops, Bish- 
ops, and other Prelates of England; and likewise to the Earls, 
Uarons, Knights, and other Freeholders of the Realm: And 
ail that secretly, or openly, by deed, word, or counsel, do make 
statutes, or observe them being made, and that bring in Cus- 
toms, or keep them when they be bronght in, against the said 
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Liberties, or any of them, llic Writers and Counsellors of said 
statutes, and the Executors of them, and all those that shall 
presume lo judge according to theni. All and every which 
persons before mentioned, ihat wittingly shall commit any- 
tiiing of the premises, let them well know that they incur the 
aforesaid sentence, ipso facto, (i. e., upon the deed being 
done.) And those that ignorautly do so, and be admonished, 
except they reform themselves within fifteen days after the 
nme of the admonition, and make full satisfaction for that 
lliey hare done, at the will of the ordinary, shall be from that 
lime forth inchided in the same sentence. And with the sa[n>! 
sentence we burden all those that presume to perturb the 
peace of our sovereign Lord the King, and of the Realm. To 
the perpetual memory of which thing. We, the aforesaid Pre- 
lates, have put our seals to these presents." — Statutes of the 
limlia, voL 1, p, (i. Riiffkead/s Statutes, vol. 1, p. 20. 

One oi the Ceiifirmalions of the Charters, by Edward I., 
was by statute, in the 25th year of his reign, (1297,) in Ihe 
following terms. Tlie statute is usually entitled " Confirmatio 
Cartai-um," (Confirmation of the Charters.) 

C/i. 1. " Edward, by the Grace of God, King of England, 
Lord of Ireland, and Duke of Gnyan, To all those that these 
firesents shall hear or see. Greeting. Know ye, that We, to 
die honor of God, and of Holy Church, and to the profit of 
our Realm, have granted, for us and onr heirs, that the Char- 
ter of Liberties, and the Charter of the Forest, .which were 
made by common assent of ail the Realm, in the time of King 
Hcury our Father, shall be kept in every point without breach. 
And we will that the same Charters shall be sent under our 
seal, as well to our justices of the Forest, as to others, and to 
all Sheriffs of shires, and to all our other officers, and to all our 
cities throughout the Realm, together with our writs, in the 
which it shall be contained, that they cause the aforesaid Char- 
ters to be published, and to declare to the people that We have 
confirmed them at all points; and to our Justices, Sherifi's, 
Mayors, and other ministers, which under us have the Laws 
of our Land to gnide, that they allow the same Charters, in 
«11 their points, in pleas before th«m, and in judgment; that 
is, to wit, the Great Charter as the Common Law, and th« 
Charter of the Forest for the wealth of our Realm. 

C/t. 2. " And we will that if any judgment be given from 
henceforth contrary to the points of the charters aforesaid by 
the justices, or by any others our ministers that hold plea 
before them, against the points of the CharterSj it shall be 
undone and holden for naugiiL 
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Ch. 3. "And we will, (hat the same Charters shall he sent, 
under oar seal, to Cathedral Churches throughout our E«alm, 
there lo remain, and shall be read before the people two times 
in the year, 

Ch. 4. "And that al! Archbishops and Bishops shall pro,- 
itounce (he seiiience of excornmuiiicatiori against all those thaf 
by word, deed, or counsel, do contrary to the foresaid char- 
ters, or that in any point breaU or undo them. And that the 
said Curses be twice a year denounced and published by the 
prelates aforesaid. And if the same prelates, or any of ihem, 
be remiss in the denunciation of the said seiUeuces, the Arch- 
bishops of Canterbury and York, for the lime being, shall 
compel and distrain Ihem to make the denunciation in the 
form aforesaid." — St. 25 Edward I., (1297.) Slalvles of the 
Realm, vol. 1, p. ]2§. 

It is unnecessary to repeat the terms of the various confirm- 
ations, most of which were less formal than those that have 
been given, ihongh of course equally authoritative. Most of 
them are brief, and in the form of a simpie statute, or prom- 
ise, to ihe effect that " The Great Charter, and the Charter of 
the Forest, shall be firmly kept and maititained in all points." 
They are to be found printed with the other statutes of the 
realm. One of them, after having " again granted, renewed 
and confirmed" the charters, requires as follows: 

" That the Charters be delivered to every i^eriff of England 
under the king^s seal, to be read four times in the year before 
the people in the full county," fthat is, at the county court,) 
" that is, to wit, the next county (court) after the feast of Saint 
Michael, and the next county (^court) after Christmas, and al 
the next county (court) after Easter, and at the next county 
(courtl after the feast of Saiot John." — 28 Edward I., ch. 1, 
(13U0.) 

Lingard says, "The Charter was ratified fonr times by 
Henry III., twice by Edward I., fifteen times by Edward III,, 
seven times by Richard II., six times by Henry IV., and once 
by Henry V.;" making thirty-five times in all. — 3 Lingard, 
50, note, Philad. ed. 

Coke says Magna Carta was confirmed thirty-two times. — 
Preface to 2 Inst., p. 6. 

Lingard calls these "thirty-five successive ratifications" of 
the charter, " a sutficieiit proof how much its provisions were 
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abhorred by the sorereign, and how highly they were prized 
by the nation." — 3 lAiigard, 50. 

Mackintosh says, ■' For almost fix-e centuries (that is, until 
1688) it (Magna Carta) was appealed to as the decisive an- 
Ihority on behalf of the people, though commonly so far only" 
as the necessities of each case demanded." — Mackintosh's 
J list, of Eng. ch. 3. 45 Lardner's Call. Cyc, 221. 

Coke, who has labored so hard to overthrow the most viiaE 
principles of Magna Carta, aodwho, therefore, ought to be con- 
sidered good authority when he speaks in its favor,* says : 

" It is called Magna Carta, not that it is great in quantity, 
for there be many voluminous charters commonly passed, spec- 
ially in these later times, longer than this is; nor compara- 
tively in lespect that it is greater than Ckarta de Foresia, but 
in respect of the great importance and weightiness of the mat- 
ter, as hereafter shall appear ; and likewise for the, same cause 
Ckartn de Fansla ; and both of them are called MagntE Ckar- 
t(R Liihertatum Anglice, (The Great Charters of the Liberties 
of England.) . . 

"And it is also called C/iarta Libertalum regni, (^Charter 
of the Liberties of the kingdom;) and upon great reason it is 
so called of the effect, quia liberos facM, (because it makes men 
free.) Sometime fof the same cause (it is called) communis 
libertas, (common liberty,) aad. h charire des franchises, (the 
charts of franchises.) . . 

"It was for the most part declaratory of the principal 
grounds of the fundamental laws of England, and for the res- 
idue it is additional to supply some defects of the common 
Jaw. . . 

" Also, by the said act of 25 Edward L, (called Confirmatio 
Charlattim,,) it is adjudged in parliament that the Great Char- 
ter and the Charier of the Forest shall be taken as the common 
law. , . 

'■They (Magna Carta and Carta de Foresta) were, for Ihe 
most part, but declarations of the ancient common laws of 
England, to the observation and keeping whereof, the king 
was bound and sworn. . . 

"After the making of Magna Charia, and Charta de For- 
esta, divers learned men in the laws, that I may use the words 
of the record, kept schools of ihe law in the city of London, 
and taught such as resorted to them the laws of the realm. 
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taking their foundation of Magna Charta and Charta de Foi ■ 
esta. 

"And the said two charters have been confirmed, estab- 
lished, and commanded lo be put in execution by thirty-two 
several acts of parliament in all. 

" This appeareth partly by that which hath been said, for 
that it hath so often been confirmed by the wise providence of 
so many acts of parliament. 

"And albeit judgments in the king's courts are of high 
regard in law, and ^wfi/cia (judgments) are accounted asjnris- 
dicla, (the speech of the law itself,) yet it is provided by act 
of parhament, that if any judgment be given contrary to any 
of the points of the Great Charter and Charla de Foresta, by 
the justices, or by any other of the king's ministers, &c., it 
shall be undone, and holden for naught. 

"And that both the said charters shall be sent under the 
great seal to all cathedral churches throughout the realm, there 
to remain, and shall be read to the people twice every year. 

" The highest and most binding laws are the statutes which 
are established by parliament; and by authority of that high- 
est court it is enacted (only to show their tender care of Magna 
Carta and Carta de Foresta) that if any statute be made con- 
trary to the Great Charter, or the Charter of the Forest, that 
shall be holden for none ; by which words all former statutes 
made against either of those charters are now repealed ; and 
the nobles and great officers were to be sworn to the observa- 
tion of Magna Charta and Charta de Foresta. 

^^Magna fiiit quondam magntc reverenlia chartm." (Great 
was formerly the reverence for Magna Carta.) — Coke's 
Proem to 2 Inst., p. 1 to 7. 

Coke also says, " All pretence of prerogative against Magna 
Charta is taken away," — 2 Inst., 36. 

He also says, "That after this parliament (52 Henry III., 
■in 1267) neither Magna Carta nor Carta de Foresta was ever 
attempted to be impugned or questioned." — 2 Inst., 102.* 

» It will be noticed that Ooie calls these oODfirmationa of the charter " acta of par- 
aiunent," instead of aets of the king alone. This Qcsds exploinatiiin. 

It Has one of Coke's lidionlons pretences, that laws andeuti j enacted by the king, at 
the rejwert. or with the wnsetii, or bj the advke, of his parliament, VfOS ** an act of par- 
idea so far OS to pretend that the rariona conflrmatiODS of the Great Charter were 
" acts of parliament," instead of the acta of Che kinga. He mig^t as well hare pre- 

vae not onlj granted at the roqueat, and with the consent, and hy the advioc, bat on 
the oompnision even, of those who conunonly cooatitnted his parliaments. Yet this did 
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To give all the evidence of the authority of Magna Carta, it 
would be necessary lo give the constitutional history of England 
since the year 1215. This history would show that Magna Carta, 
although continually violated and evaded, was still acknowl- 

not make iha grant of the diartet " an eat of pnrliBinent." It was Eimply an act of the 
king. 

Tte object of Coke, in this prelaneo, wsb to furnish some color for the palpablo feJse- 
hood that the Icgialative authority, which parlionjent was trying tu oaaume in hia own 
day, and nhiok it finally Buecceded in obtaining, had a precedent in the ancient oonsti- 
tntkra of the iimgdom. 

There minld be ee much reason in saying that, because the aneient kings were in the 
habit of pGiasijiz l&wa in flpecial answer to the pftitivns of their eubjeots, therefore Chose 
pailioneri Bete a part of the legislative power oC the kingdom. 

One greet objection to this argument of Coke, for the legislative authority of the 
ancient patliamenta, ia that a very large — probably much the laJ^er — namber of leg- 
islative aota were done withoai the advice, eonaent, reqaest, or even presence, of a par- 
liament. Not only were many formal elatutea passed without any mention of the 
oonsant or advice of parliament, bat a simple order of the king in council, or a simple 
proclamation, writ, or letior under seal, issued by his command, had the same fbroe aa 
what Coke calls " on act of parliament." And this praotJce conljnacd, tu a oonaidera- 
ble extent at least, down to Coke's own time. 

The iimgs were ^ways in tlie habit of consulting their parliaments, more or less, in 
regard to matters of legislation, — not beeauae theit eonsont was constitutionally nec- 
essary, but in order to mako mflueooe in iavor of their laws, and thus induce the peo- 
ple lo observe them, and the juries lo enforce them. 

The general duties of tSe ancient parliaments were not legislative, but judicial, aa 
will be shown more fully hereafter. The propleveie not represented in the patliamenta 
at the time of Magna Carta, but only the arohbiahops, blshopa, earla, barons, and 
knights; eo tbat litilo or nothing would have been gamed for liberty by Coke's idea 
(hat parliament had a legialatiye power. Be would only have substitntod an aristoc- 
racy for a tmg. Even after the Commons were represented in parliament, they for 
some eenturies appeared only aa paiiiuntrt, except in the matter of tasation, when theit 
connenC was asked. And almost the only source of their influence on legislatton was 
this : that they would sometimes refuse then- consent to the taxation, unlesa the king 
would pass such laws as they petitioned for; or, as would seem to have been nrnoh 
more frequently the case, unless he would abolish such laws and practices as they 
Kmonstrated against. 

The mfiaeitce or power of parliament, and especially of the Commons, in the general 
legislation of the country, was a thing of slow growth, having its ori^ in a device of 
the king to get money oonliary to law, (as will be seen in the neiit volume,) and not at 
all a part of the constitution of the kingdom, nor having its foundation in the consent 
of the people. The power, aa at prtstnt acerdsed, was not fully estabUshed until le88, 
(near five hundred jcaiH after Magna Carta,) when the House of Commons (falsely EO 
called) had aequired such influence aa the representative, 710! of Ike praple, but oftht 
vxaUh, of the nation, that they compelled the king l« discard the oath fixed by the 
constitution of tbe kingdom ; (which oath has been already given in a former chapter,* 
and was, m substance, to preserve and eieonta the Common Law, the Law of the I^Jid, 

* See page 101. 
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edged as law by ihe government, and was held up by the peo- 
ple as the great standard and proof of their rights and liber- 

•d Eitsloms wfdck the amunon people had 
■a peoplfi of this kingdom of Englandi . 

aud the domiDions thereto belonging, according ta the statutes in ptnliament agreed on, 

and the Una and eustoms of the e&me," * 

The pasEage and enforoemeiit of thb statute, and the Bssumptioa »f this oath by the 

far as auoh aa osth eould abolish, the lepslatiyo power of the liiiig, and aJwi " those 
just laws aod customa which the common people (through their juries) had chosen," 
aud substituted the will of parliament in their stead. 

Coke was a great advooate tor the le^lati™ power of parliament, as a means of 
restraining the [tower of the king. Ai he denied all power to jurien to decide apon the 
obligadun of lana, and as he held that the legislative power was "no trantcmdenl and 
iibsabae a» (tM) it cannid be cmifiicd, either for raaies at persms, vntUn any Ixmnds" f 
he was perhaps honest in holding that it was safer to trust this terrific power in the 
hands of parliament, than in the hands of the king. His error consisted In holdmg 
that either the king or p^liameiit had any such power, or that they had any power at 
all to pass laws that should be binding upon a jury. 

These dfclarations of Coke, that the oharter was confirmed by thirty-two " aets of 
parliament," have a mischievoaa bearing in another respect. They lend to weaken the 
authority of the charter, by coDTeying the impression that the oharler itself might be 
almiished by " act of parliament." Cuke himself admits that it could not be revoked 
or rescinded by the Idng; for he saja, " AH ptotenoe of prerogative against Magna 
Carta is taken away." (2 Inst., 36.) 

He knew perfectly well, aud the whole English nation knew, that the ii'ng could not 
lawfully infringe Magna Carta. Magna Carta, therefore, made it impoasihle that abso- 
lute power could ever be praotioally established in England, m the hands of the king. 
Hence, as Coke was an advocata for absolute power, — that is, for a le^lativB power 
" 9o transcendent and absolute as (that) it cannot be confined, either for oauseB or per- 
sons, within any hounds," — there was no alternative for him hut to vest liiis absolute 
power in parliament. Had he not vest«d It in parliament, he would have been obliged 
to abjure it altogether, and lo confess that tho people, through their juries, had the right 
to judge of the obligation of all legislation whatsoever ; in other words, that (hoy had 
the right to confine the government within the limits of " those jast laws and customa 
which the common people (acting as jurors) had ohosen." True to his instincts, as a 
judge, and aa a tyrant, be assunitd that this absolute power was vested in the hands of 
parliament. 

Hut the truth was that, as by the English constitution parliament had no anthority 
at all for gfternl legislation, it sonld no more confirm, than it could abolish. Magna 
Carta. 

These thirty-two confirmations of Magna Carta, which Coke speaks of as " acts of 
patliamont," wore merely acts ot the king. The parliaments, indeed, by refusing to 
grant him money, except on that condition, and otherwise, had contributed to oblige 
him to make the conSrmntions; ju^t as they had helped 1^ oblige him by arms to grant 
the charter in the first place. But tho confirmations themselves were nevertheless con- 
sUtutionally, as well as formally, the acts of the king alone. 
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ties. It would show also that the judicial tribunals, whenever 
it suited their purposes to do so, were in the habit of referring 
■ to Magna Carta as authority, in the same manner, and with 
the same real or pretended veneration, with which American 
courts now refer to the constitution of the United States, ot 
tiie constitutions of the states. And, what is equally to the 
point, it would show that these same tribunals, the mere tools 
of kings aud parliaments, would resort to the same artifices of 
assumption, precedent, construction, and false interpretation, to 
evade the requirements of Magna Carta, and to emasculate it 
of all its power for the preservation of liberty, that arc resorted 
to by American courts to accomplish the same work on our 
American constitutions. 

I take it for granted, therefore, that if the authority of 
Magna Carta had rested simply upon its character as a com- 
pact between the king and the people, it would have been for- 
ever binding upon the king, (that is, upon the government, for 
ihe king was the government,) in his legislative, judicial, and 
execiUive character ; and that there was no constitutional pos- 
sibility of his escaping from its restraints, unless the people 
themselves should freely discharge him from them. 

But the authority of Magna Carta does not rest, either 
wholly or mainly, upon its character as a compact. For cen- 
turies before the charter was granted, its main principles con- 
stituted "the Law of the Land," — the fundamental and 
constitutional law of the realm, which the kings were sworn 
to maintain. And the principal benefit of the charter was, 
that it contained a written description and acknowledgment, by 
the king himself, of what the constitutional law of the king 
dom was, which his coronation oath bound him to observe. 
Previous to MagnaCarta, this constitutional law rested mainly 
in precedents, customs, and the memories of the people. And 
if the king could but make one innovation upon this law. 
without arousing resistance, and being compelled to retreai 
from his usurpation, he would cite that innovation as a prece 
dent for another act of the same kind; next, assert a custom 
and, finally, raise a controversy as to what the Law of thi 
Land really was. The great object of the barons and people 
in demanding from the king a written description and ac 
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knowJedgment of the Law of the Land, was to put an end to 
all dispnfes of this kind, and to piit it out of the power of the 
king to plead any misunderstanding of the constitutional law 
of the kingdom. And thecharter, no doubt, accomplished very- 
much in this way. After Magna Carta, it required much more 
audacity, cunning, or strength, on the part of the king, than it 
had before, to invade the people's liberties with impunity. 
Still, Magna Carta, like all other written constitutions, proved 
inadequate to the full accomplishment of its purpose ; for when 
did a parchment ever have power adequately to restrain a gov- 
ernment, that had either cunning to evade its requirements, or 
strength to overcome those who attempted its defence 7 The 
work of usurpation, therefore, though seriously checked, still 
went on, to a great extent, after Magna Carta. Innovations 
upon the Law of the Land are still made by the government. 
One innovation was cited as a precedent; precedents made 
customs ; and customs became laws, so far as practice was 
concerned; until the government, composed of the king, the 
high functionaries of the church, the nobility, a House of Com- 
mons representing the "forty shilling freeholders," and a 
dependent and servile judiciary, all acting in conspiracy 
against the mass of the people, became practically absolute, 
as it is at this day. 

As proof that Magna Carta embraced iittlc else than what 
was previously recognized as the common law, or Law of the 
Land, I repeat some authorities that have been already cited. 

Crabbe says, "It is admitted on all hands that it (Magna 
Carta) contains nothing hut what was confirmatory of the 
common law and the ancient usages of the realm; and is. 
properly speaking, only an enlargement of the charier of 
Henry Land his successors." ^~ C^rabbe's Hist, of the Eiip- 
Law, p. 127. -I h 

Blaekstone says, "It is agreed by all our historians that the 
Great Charter of King John was, for the most part, compiled 
from the ancient customs of the realm, or the laws of Edward 
the Confessor; by which they mean the old common law 
which was established under our Saxon princes."— Bfaci- 
sioTw's Introd. to the Charters. See Blackslone's Law Tracts, 
Oxford ed., p. 289. 

Coke says, " The common law is the most general and an- 
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cient law of the realm. . . The common law appeareth in 
the statute of Magna Carta, and other ancient statntes, (which 
for the most part are affirmations of the common law,) in the 
original writs, in judicial records, and in our books of terms 
and years." — 1 Inst., 115 b. 

Coke also says, " It (Magna Carta) was for the most part 
declaratory of the principal grounds of the fundamental laws 
of England, and for the residue it was additional to supply 
some defecis of the common law. . . They (Magna Carta 
and Carta de Foresta) were, for the most part, but declara- 
tions of the ancient common laws of England, io ih^ observation 
and keeping whereof the king was bound and sworn." — Pref- 
ace to 2 last., p. 3 and 5. 

Hume says, " We may now, from the tenor of this charter, 
(Magna Carta,) conjecture what those laws were of King 
Edward, (the Confessor,) which the English nation during 
so many generations still desired, with such an obstinate per- 
severance, to have recalled and established. They were 
chiefly these latter articles of Magna Carta; and the barons 
who, at the beginning of these commotions, demanded the 
revival of the Saxon laws, undoubtedly thought that they had 
sufficiently satisfied the people, by procuring them this conces- 
sion, which comprehended tlie principal objects to which they 
had so long aspired." — Hume, ch. 11. 

Edward the First confessed that theGrcat Charter was sub- 
stantially identical with the common law, as far as it went, 
when he commanded his justices to allow " the Great Charter 
as the Common Law," "in pleas before them, and in judg- 
ment," as has been already cited in this chapter. — 25 Edward 
I., ch. 1, (1297.) 

In conclusion of this chapter, it may be safely asserted that 
the veneration, attachment, and pride, which the English na- 
tion, for more than six centuries, have felt towards Magna 
Carta, are in their nalure among the most irrefragable of all 
proofs that it was the fundamental law of the land, and con- 
stitutionally binding upon the government; for, otherwise, it 
would have been, in fheir eyes, an unimportant and worthless 
thing. What those sentiments were I will use the words of 
others to describe, — the words, too, of men, who, Uke all mod- 
ern authors who have written on the same topic, had utterly 
inadequate ideas of the true character of the instrument on 
which they lavished their eulogiums. 
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Hume, speaking of the Great Charter arid the Charter of the 
Forest, as they were confirmed by Henry HI., in 1217, says: 

"Thus these famous charters were brought nearly to the 
shape in which they have ever since stood; and they were, 
during many generations, the peculiar favorites of the English 
nation, and esteemed the most sacred rampart to national lib- 
erty and independence. As they secured the rights of all 
orders of men, they were anxiously defended by ail, and be- 
came the basis, in a manner, of the English monarchy, and a 
kind of original contract, which both limited the authority of 
the king and ensured the conditional allegiance of his subjects. 
Though often violated, they were still claimed by the nobility 
and people; and, as no precedents were supposed vahd that 
infringed them, ihey rather acquired than lost authority, from 
the frequent attempts made against them in several ages, by 
regal and arbitrary power." — Hume, ch. 12. 

Mackintosh says, " It was understood by the simplest of the 
unlettered age for whom it was intended. It was remembered 
by them. . . For almost five centuries it was appealed to 
as the decisive authority on behalf of the people. . . To 
have produced it, to have preserved it, to have matured it, 
coiistitnte the immortal claim of England on the esteem of 
mankind. Her Bacons and ShaTispeares, hev Miltons and 
rv'ewtons, with all the truth which they have revealed, and 
all the generous virtues which they have inspired, are of infe- 
rior value when compared with the subjection of men and 
their rulers to the principles of justice; if, indeed, it be not 
more true that these mighty spirits conld not have been formed 
csccjjt under equal laws, nor roused to full activity without 
the influence of that spirit which the Great Charter breathed 
over their forefathers." — MackiniosKs Hist, of Eng., ch. 3.* 

Of (he Great Charier, the trial by jury is the vital part, and 
the only part that places the liberties of the people in their 
own keeping. Of this Blackstone says : 

" The trial by jury, or the country, per patriam, is also that 
trial by the peers of every Englishman, which, as the grand 
bulwark of his Uberties, is secured to him by the Great Char- 
ter ; nullus liber homo capiatur, vol imprisonelur, out exuletur, 
ant aliqito moda destrvatur, nisi per legale Judicium parium 
suorwm, vel per legem terrae. . . 

The liberties of England cannot but subsist so long as this 
palladium remains sacred and inviolate, not only from all 
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open attacks, which none will be so hardy as to make, but 
also from all secret machinations which may sap and under- 
mine it." * 

" The trial by jury ever has been, and I trust ever will be, 
looked upon as (he glory of the English law. . . It is the 
most transcendent privilege which any subject can enjoy or 
wish for, that he cannot be affected in his property, his lib- 
erty, or his person, but by the unanimous consent of twelve of 
his neighbors and equals." f 

Hume calls the trial by jury "An institution admirable in 
itself, and the best calculated for the preservation of liberty 
and the administration of justicCj that ever was devised by the 
wit of man." J 

An old book, called " English Liberties," says: 

"English Parliaments have all along been most zealous for 
preserving this great Jewel of Liberty, trials by juries having 
no less than fifty-eight several times, since the Norman Con- 
quest, been established and confirmed by the legislative power, 
no one privilege besides having been ever so often remembered 
in parliament." '§ 
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The principal object on th t will be made to the doctrine of 
this essay, is, that u d a jury would paralyze the power 

of the majority, a d eto all legislation tbat was not in 
accordance with tl e v 11 of the whole, or nearly the whole, 
people. 

The answer to this objection is, that the limitation, which 
would be thus imposed upon the legislative power, (whether 
that power be vested in the majority, or minority, of the peo- 
ple.) is the crowning merit of the trial by jury. It has other 
meriis; but, though important in themselves, they are utterly 
insignificant and worthless in comparison with this. 

It is this power of Yetoing all partial and oppressive legis- 
lation, and of restricting the government to the maintenance 
of such laws as the whole, or substantially the whole, people 
are agreed in, that makes the trial by jury " the palladium of 
liberty." Without this power it would never have deserved 
that name. 

The will, or the pretended will, of the majority, is the last 
lurking place of tyranny at the present day. The dogma, that 
certain individuals and families have a divine appointment to 
govern the rest of mankind, is fast giving place to the one thai 
the larger number have a right to govern the smaller; a 
dogma, which may, or may not, be less oppressive in its prac- 
tical operation, but which certainly is no less false or tyranni- 
cal in principle, than the one it is so rapidly supplanting. 
Obviously there is nothing in the nature of majorities, thai 
insures justice at their hands. They have the same passions 
as minorities, and they have no qualities whatever that should 
be expected to prevent them from practising the same tyranny 
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as minorities, if they tiiiiilt it will be for their interest to 
do so. 

Tiiere^is no particle of truth in the notion that the majority 
have a right to rule, or to exercise arbitrary power over, the 
minority, simply because the former are more numerous than 
the latter. Two men have no more natural right to rule one, 
ihan one has to rule two. Any single man, or any body of 
men, many or few, have a natural right to maintain justice 
for themselves, and for any others who njfiy need their assist- 
ance, against the injustice of any and all other men, without 
regard to their numbers; and majorities have no right to do 
any more than this. The relative numbers of the opposing 
parties have nothing to do with the question of right. And 
no more tyrannical principle was ever avowed, than that the 
will of the majority ought to have the force of law, without 
regard to its justice; or, what is the same thing, that the will 
of the majority ought always to be presumed to be in accord- 
ance with justice. Such a doctrine is only another form of 
the doctrine that might makes right. 

When two men meet one upon the highway, or in the wil- 
derness, have they a right to dispose of his life, hberty, or 
property at their pleasure, simply because they are the more 
numerous party 1 Or is he bound to submit to lose his Ufe, 
liberty, or property, if they demand it, merely because he is 
the less numerous party? Or, because they are more numer- 
ous titan he, is he boimd to iwesume that they are governed 
only by superior wisdom, and the principles of justice, and by 
«o selfish passion that can lead them to do him a wrong? 
Yet this is (he principle, which it is claimed should govern 
men in ail their civil relations to each other. Mankind fall in 
company with each other on the highway or in the wilderness 
•of hfe, and it is claimed that the more numerous party, simply 
by virtue of their superior numbers, have the right arbitrarily 
to dispose of the life, liberty, and property of the minority ; and 
that the minority are bound, by reason of their inferior num- 
bers, to practise abject submission, and consent to hold their 
natural rights, — any, all, or none, as the case may be, — at 
the mere will and pleasure of the majority; as if all a man's 
saalural rights expired, or were suspended by the operation of 
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a paramount Saw, the moment he came into the presence of 
superior numbers. 

If snch be the true nature of the relations men hold to each 
other in this world, it puts an end to all such things as crimes, 
unless they be perpetrated upon those who are equal or supe- 
rior, in number, to the actors. All acts committed against 
persons inferior in number to the aggressors, become but the 
exercise of rightful authority. And consistency with their 
own principles reqiyres that all governments, foiuided on the 
will of the majority, should recognize this plea as a sufficient 
justification for all crimes whatsoever. 

If it be said that the majority should be allowed to rule, not 
because they are stronger than the minority, but because their 
superior numbers furnish a probability that they are In the 
right; one answer is, that the lives, liberties, and properties of 
men are too valuable to them, and the natural presumptions 
are too strong in their favor, to justify the destruction of tlieni 
by their fellow-men on a mere balancing of probabilities, or on 
any ground whalever short of certainty beynnd a reasonable 
doubt. This last is the moral rule universally recc^nized to 
be binding upon single individuals. And in the forum of con- 
science the same rule is equally binding upon governments, 
for governments are mere associations of individuals. This is 
the rule on which the trial by jury is based. And it is plainly 
the only rule that ought to induce a man to submit his rights 
to the adjudication of his fellow-men, or dissuade him from a 
forcible defence of them. 

Another answer is, that if two opposing parties could be 
supposed to have no personal interests o'r passions involved, to 
warp their judgments, or corrupt their motives, (he fact that 
one of the parries was more numerous than the other, (a fact 
that leaves the comparative intellectual competency of the two 
parties entirely out of consideration,) might, perhaps, furnish 
a slight, but at best only a very slight, probability that such 
party was on the side of justice. But when it is considered 
that the parties are liable to differ in their intellectual capaci- 
ties, and that one, or the other, or both, are undoubtedly under 
the influence of such passions as rivalry, hatred, avarice, and 
ambition,— passions that are nearly certain to pervert their 
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judgments, and very likeiy to corrupt their motives,— all 
probabilities founded upon a mere numerical majorily, in one 
parly, or the olher, vanish at once; and the decision of the 
majority becomes, to all practical purposes, a mere decision of 
chance. And to dispose of men's properties, liberties, and 
lives, by the mere process of ennmerating such parties, is not 
only as palpable gambling as was ever practised, hut it is also 
the most atrocious that was ever practised, except in matters 
of government. And where government is instituted on this 
principle, (as in the United States, for example,) the nation is 
at once converted into one great gambling establishment; 
where all the rights of men are the stakes; a few bold bad 
men throw the dice— (dice loaded with all the hopes, fears, 
interesls, and passions which rage in the breasts of ambitious 
and desperate men,) — and all the people, from the interests 
they have depending, become enlisted, excited, agitated, and 
generally corrupted, by the haEafds of the game. 

The Iria! by jury disavows the majority principle altogether; 
and proceeds ripon the ground that every man should be pre-, 
sumed to be entitled to life, liberty, and such properly as he 
has in his possession ; and that the government should lay its 
hand upon none of them, (except for the purpose of bringing 
them before a tribunal for adjudication,) unless it be first 
ascertained, beyond a reasonable dottk, in every individual 
case, that justice requires it 

To ascertain whether there be such reasonable doubt, it 
takes twelve men by hi from the whole body of mature men. 
If any of these twelve are proved to be under the influence of 
any special interest or passion, that may either pervert theiE 
judgments, or corrupt their motives, they are set aside as 
unsuitable for the performance of a duty requiring such abso- 
lute impariiahty and integrity; and others substituted in theii 
stead. When the utmost practicable impartiality is attained 
on the part of the whole twelve, they are sworn to the observ 
ance of justice; and their unanimous concurrence is then held 
to be necessary to remove that reasonable doubt, which, unre 
moved, would forbid the government to lay its hand on its- 
victim. 

Such is the caution which the trial by jury both practise: 
18* 
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and inciilcateSj against the violation of justice, on the part of 
the government, towards the humblest individual, in the 
smallest matter affecting his civil rights, his property, liberty, 
or life. And such is the co.itrast, which the trial by jury pre- 
sents, to that gambler's and robber's rule, that the majority 
have a right, by virtue of their superior numbers, and without 
regard lo justice, to dispose at pleasure of the property and 
persons of all bodies of men less numerous than themselves. 

The difference, in short, between the two systems, is this. 
The trial by jury protects person and property, inviolate to 
their possessors, from the hand of the law, unless justice, 
beyond a reasonable doubt, require them to he taken. The 
majority principle takes person and property from their pos- 
sessors, at the mere arbitrary will of a majority, who are 
liable and likely to be influenced, in taking them, hy motives 
of oppression, avarice, and ambition. 

If the relative numbers of- opposing parties afforded suffi- 
cient evidence of the comparative justice of their claims, the 
government should carry the principle into its courts of justice ; 
and instead of referring controversies to impartial and disin- 
terested men,— to judges and jurors, sworn to do justice, and 
bound patiently lo hear and weigh all the evidence and argu- 
ments that can be offered on either side,— it should simply 
count the plaintiffs and defendants in each case, (where there 
were more than one of either,) and then give the case to the 
majority; after ample opportunity had been given to the plain- 
tiffs and defendants to reason with, flatter, cheat, threaten, and 
bribe each other, by way of inducing them to change sides. 
Such a process would be just as rational in courts of justice, 
as in halls of legislation; for it is of no importance to a man, 
who has his rights taken from him, whether it be done by a 
legislative enactment, or a judicial decision. 

In legislation, the people are all arranged as plaintiffs and 
defendants in their own causes ; (those who are in favor of a 
particular law, standing as plaintiffs, and those who are 
opposed to the same law, standing as defendants); and to 
allow these causes to be decided by majorities, is plainly as 
absurd as it wouldbe to allow judicial decisions to be deter- 
mined hj the relative number of plaintiffs and defendants. 
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If this mode of decision were introduced into courts of jus- 
tice, we should see a parallel, and only a parallel, to that sys- 
tem of legislation which we witness daily. We should see 
large bodies of men conspiring to bring perfectly groundless 
suits, against other bodies of men, for large sums of money, and 
to carry them by sheer force of numbers ; just as we now con- 
tinually see large bodies of men conspiring to carry, by mere 
force of numbers, some scheme of legislation that will, directly 
or indirectly, take money out of other men's pockets, and put 
it into their own. And we should also see distinct bodies of 
men, parties in separate suits, combining and agreeing all to 
appear and be counted as plaintiffs or defendants in each 
other's suits, for the purpose of ekeing out the necessary 
majority ; just as we now see distinct bodies of men, interested 
in separate schemes of ambition or plunder, conspiring to carry 
through a batch of legislative enactments, that shall accomplish 
their several purposes. 

This system of combination and conspiracy would go on, 
until at length whole states and a whole nation would become 
divided into two great litigating parties, each party composed 
of several smaller bodies, having their separate suits, but all 
confederating for the purpose of making up the necessary 
majority in each case. The individuals composing each of 
these two great parties, would at length become so accustomed 
to acting together, and so well acquainted with each others' 
schemes, and so mutuallydependent upon each others' fidelity 
for success, that they would become organized as permanent 
associations; bound together by that kind of honor that pre- 
vails among thieves; and pledged by all their interests, sym- 
pathies, and animosities, to mutual fidelity, and to unceasing 
hostility to their opponents; and exerting all their arts and 
alt their resources of threats, injuries, promises, and bribes, to 
drive or seduce from the other party enough to enable their 
own to retain or acquire such a majority as would be neces- 
sary to gain their own suits, and defeat the suits of their 
opponents. All the wealth and talent of the country would 
become enlisted in the service of these rival associations; 
and both would at length become so compact, so well organ- 
ized, so powerful, and yet always so much in need of recruits, 
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that a private person would be nearly or quite unable to . 
obtain justice in the most paltry suit with his neighbor, except 
on the condition of joining one of these great litigating associ- 
ations, who would agree to carry through his cause, on con- 
dition of his assisting them to carry through all the others, 
good and bad, which they had already undertaken. If he 
refused this they would threaten to mil e i sinidai ofler to 
liis antagonist and suffer their whole numbers to be counted 
agaitist him 

Now this picture is no caricature but a true and honest 
hkeucsf And such a system ot administeiing justice would 
be no more tahe ibsurd or itrociou'; ihin th'*! f\slem of 
workin., by mij >rities i\hich seels to accompi sh by legisla 
tion, the same ends which m the case supposed Mould be 
accomphsh<.d bj judicial deuisions 

Again the doctune that the minority ought to submit to 
the will of the majority proceed'; not upon the principle that 
governtnent i=i formed by voluntary association and for an 
agreed jiwpose on the pirt of all who contiibute to its sup- 
port, but upon the presumption thit all government must be 
practically a state of war and plunder between opposing par- 
ties; and that, in order to save blood, and prevent mutual 
extermination, the parties come to an agreement that they will 
count their respective numbers periodically, and the one party 
shall then be permitted quietly to rule and plunder, (restrained 
only by their own discretion,) and the other submit quietly 
to be ruled and plundered, until the lime of the next enumer- 
ation. 

Such an agreement may possibly be wiser than unceasing 
and deadly conflict ; it nevertheless partakes too much of the 
ludicrous to deserve to be seriously considered as an expedient 
for the maintenance of civil society. It would certainly seem 
that mankind might agree upon a cessation of hostilities, upon 
more rational and equitable terms than that of unconditional 
submission on the part of the less numerous body. Uncondi- 
tional submission is usually the last act of one who confesses 
himself subdued and enslaved- How any one ever came to 
imagine that condition to be one of freedom, has never been 
explained. And as for the system being adapted to the mssa' 
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tenance of justice among men, it is a mystery that any human 
mind could ever have been visited with an insanity wild 
enough to originate the idea. 

If it be said that olher corporations, than governments, sur- 
render their affairs into the hands of the majority, the answer 
is, that they allow majorities to determine only trifling mat- 
ters, that are in their nature mere questions of discretion, and 
where there is no natural presumption of justice or right on 
one side rather than the olher. They never surrender to the 
majority the power to dispose of, or, what is practically the 
same ibiitg, to determine, the rights of any individual member. 
The rights of every member are determined by the written 
compact, to which all the members have voluntarily agreed. 

For example. A banking corporation allows a majority to 
determine such questions of discretion as whether the note of 
A or of B shall be discounted; whether notes shall be dis- 
counted on one, two, or six days in the weelr ; how many 
hours in a day their banking-house shall be kept open ; how 
many clerks shall be employed; what salaries they shall 
receive, and such like matters, which are in their nature mere 
subjects of discretion, and where there are no natural presump 
tions of justice or right in favor of one course over the other 
But no banking corporation allows a majority, or any othe. 
number of its members less than the whole, to divert the fund" 
of the corporation to any other purpose than the one to whid 
evenj member of the corporation has legally agreed that the; 
may he devoted ; nor to take the stock of one member an. 
give it to another; nor to distribute the dividends among th< 
stockholders otherwise than to each one the proportion whici 
he has agreed to accept, and all the others have agreed tha 
he shall receive. Nor does any banking corporation allow ■ 
majority to impose taxes upon the members for the paymen 
of the corporate expenses, except in such proportions » 
eeery member has consented that they may be imposed. A! 
these questions, involving iherighis of the members as agains 
each other, are fixed by the articles of the association,— the 
is, by the agreement to which every member has personall 
assented. 

What is also specially to be noticed, and what constitutes 
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Vital difference between the banking corporation and the polit- 
ical corporation, or government, is, that in case of controversy 
among the members of the banking corporation, as lo the 
rights of any member, the question is determined, not by any 
number, either majority, or minority, of the corporation itself, 
but by persons out of the corporation ; by twelve men acting as 
jurors, or by other tribunals of justice, of which no member 
of the corporation is allowed to be a part. But in tbe case of 
the political corporation, controversies among the parties to it, 
as to the rights of individual members, must of necessity be 
settled by members of the corporation itself, because there are 
no persons out of the corporation to whom the question can be 
referred. 

Since, then, all questions as to the rights of the members of 
the political corporation, must be determined by members of 
the corporation itself, the trial by jury says that no man's 
rj^A/s,— neither his right to his life, his liberty, nor his prop- 
erty,— shall be determined by any such standard as the mere 
will and pleasure of majorities; but only by the unanimous 
verdict of a tribunal fairly representing the whole people,— 
that is, a tribunal of twelve men, taken at random from the 
whole body, and ascertained to be as impartial as the nature 
of the case will admit, and sworn to the observance of justice. 
Such is the difference in the two kinds of corporations; and 
the custom of managing by majorities the mere discretionary 
matters of business corporations, (the majority having no power 
to determine the rights of any member,) furnishes no analogy 
lo the practice, adopted by politica) corporations, of disposing 
3f all the rights of their members by the arbitrary will of 
'najorities. 

But further. The doctrine that the majority have a righf. 
.0 rule, proceeds upon the principle that minorities have^io 
ights in the government; for certainly the minority cannot 
.'e said to have any rights in a government, so long as tlie 
najority alone determine what their rights shall be. They 
.old everything, or nothing, as the case may be, at the mere 
A'iil of the majority. 

It is indispensable to a "free government," (in the political 
^ense of that term,) that the minority, the weaker party, have 
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a veto upon the acts of the majority. Political Uterly is lib- 
erty for the weaker party in a nation. It is only the weaker 
party that lose their liberties, when a government becomes 
oppressive. The stronger party, in all governments, are free 
by virtue of their superior strength. They never oppress 
themselves. 

Legislation is the work of this stronger party; and if, Jii 
addition to the sole power of legislating, they have tlie sole 
power of determining what legislation shall be enforced, they 
have all power in their hands, and the weaker party are the 
subjects of an absolute government. 

Unless the weaker party have a veto, either upon the mak- 
ing, or the enforcement of laws, they have no power whatever 
in the government, and can of course have no liberties except 
such as the stronger party, in their arbitrary discretion, see tit 
to permit them to enjoy. 

In England and the United States, the trial by jury is the 
only institution that gives the weaker party any veto upon the 
power of the stronger. Consequently it is the only institution, 
that gives them any effective voice in the government, or any 
guaranty against oppression. 

Suffrage, however free, is of no avail for this purpose; 
because the suffrage of the minority is overborne by the suf- 
frage of the majority, and is thus rendered powerless for pur- 
poses of legislation. The responsibility of officers can be made 
of no avail, because they are responsible only to the majority. 
The minority, therefore, are wholly without rights in the gov- 
ernment, wholly at the mercy of the majority, unless, through 
the trial by jury, they have a veto upon such legislation as 
they think unjust. 

Government is established for the protection of the weak 
against the strong. This is the principal, if not the sole, 
motive for the establishment of all legitimate government. 
Laws, that are sufficient lor the protection of the weaker party, 
are of course sufficient for the protection oi the stronger party; 
because the strong can certainly need no more protection than 
the weak. It is, therefore, right that tlie weaker party should 
be represented in the tribunal which is finally to determine 
what legislation may be enforced; and that no legislation shall 
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be enforced against their consent. They being presumed to 
be competent judges of what kind of legislation makes for 
their safety, and what for their injury, it must be presumed 
that any legislation, which they object to enforcing, tends to 
their oppression, and not to their security. 

There is still another reason why the weaker party, or the 
minority, should have a veto upon all legislation which they 
disapprove. That reason is, that that is the only means by 
which the government can be kept within the lim,its of the con- 
tract, compact, or co?istitution, by which (he whole people agree 
to establish government. If the majority were allowed to 
interpret the compact for themselves, and enforce it according 
to their own interpretation, they would, of course, make it 
authorize them to do whatever they wish to do. 

The theory of free government is that it is formed by the 
voluntary contract of the people individually with each other. 
This is the theory, (although it is not, as it ought to be, the 
fact,) in all the governments in the United States, as also in 
the government of England. The theory assumes that each 
mail, who is a party to the government, and contributes to its 
support, has individually and freely consented to it. Other- 
wise the government would have no right to tax him for its 
support,^ for taxation without consent is robbery. This the- 
ory, then, necessarily supposes that this government, which is 
formed by the free consent of all, has no powers except such 
as all the parties to it have individually agreed that it shall 
have; and especially that it has no power to pass any laws, 
except such as all the parties have agreed that it may pass. 

This theorj' supposes that there may be certain laws that 
will be beneficial to aU, — so beneficial that all consent to be 
taxed for their maintenance. For the maintenance of these 
specific laws, in which all are interested, al! associate. And 
they associate for the maintenance of those laws only, in which 
all are interested. It would be absurd to suppose that all 
would associate, and consent to be taxed, for purposes which 
were beneficial only to a part^ and especiaily for purposes that 
were injurious to any. A government of the whole, therefore, 
can have no powers except such as all the parties consent that 
it may have. It can do nothing except what all have con- 
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senled that it may do. And if any portion of the people,- no 
matter how large their number, if it be less than the whole,— 
desire a government for any purposes other than those that 
are common to all, and desired by all, they mnsi form a sep- 
arate association for those purposes. They have no right,— . 
by perverting this government of the whole, to the accom- 
plishment of purposes desired only by a part,— to compel any 
one to contribute to purposes that are either useless or injuri- 
ous to himself 

Such being the principles on which the government is 
formed, the question arises, how shall this government, when 
formed, be kept within the limits of the contract by which it 
was established' How shall this government, instituted by 
the whole people, agreed to by the whole people, supported by 
the contributions of the whole people, be confined to the 
accomplishment of those purposes alone, which the whole 
people desire 1 How shall it be preserved from degeneranng into 
a mere government for the benefit of a part only of those who 
established, and who support it' How shall it be prevented 
from even injuring a part of its own members, for the aggran- 
dizement of the rest! Its laws must be, (or at least now 
are,) passed, and most of its other acts performed, by mere 
agents.— agents chosen by a part of the people, and not by 
the wliole. How can these agents be restrained from seeking 
their own interests, and the interests of those who elected thera, 
at the expense of the rights of the remainder of the people, 
by the passage and enforcement of laws that shall be parhal, 
unequal, and unjust in their operation! That is the great 
question And the trial by jury answers it. And how does 
the trial by jury answer if! It answers it, as has already 
been shown thronghout this volome, by saying that these 
mere agents and attorneys, who are chosen by a part only of 
the people, and are liable to be influenced by partial and 
unequal purposes, shall not have unlimited authority in the 
enactment and enforcement of laws; that they shall not exer- 
cise all the functions of government. It says that they shall 
never exercise that ultimate power of compelling obedience to 
the laws by punishing for disobedience, or of executing the 
laws against the person or property of any man, without first 
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gelling the consent of the people, fhroiigh a IribTinal that may 
fairly be presumed to represent the whole, or substantially 
the whole, people. It says that if the power to make laws, 
and the power a!so to enforce them, were committed to these 
agents, they would have all power, — would be absolute 
masters of the people, and could deprive them of their rights 
at pleasure. It says, therefore, that the people themselves 
will hold a veto upon the enforcement of any and every law, 
which these agents may enact, and that whenever the occa- 
sion arises for them to give or withhold their consent, — inas- 
much as the whole people cannot assemble, or devote the time 
and attention necessary to the investigation of each case, — ■ 
twelve of their number shall he taken by lot, or otherwise at 
random, from the whole body; that they shall not be chosen 
by majorhies, (the same majorities that elected the agents who 
enacted the laws to be put in issue,) nor by any interested or 
suspected party ; that they shall not be appointed by, or be in 
any way dependent upon, those who enacted the law; that 
their opinions, whether for or against the law that is in issue, 
shall not be inquired of beforehand; and that if these twelve 
men give their consent to the enforcement of the law, their 
consent shall stand for the consent of the whole. 

This is the mode, which the trial by jury provides, for keep- 
ing the goveniment within the limits designed by the whole 
people, who have associated for its establishment. And it is 
the only mode, provided ciiher by the English or American 
constitutions, for the accomplishment of that object. 

But it will, perhaps, he said that if the minority can defeat 
the will of the majority, then the minority rule the majority 
But this is not true in any unjust sense. The minority enact 
no laws of their own. They simply refuse their assent to such 
laws of the majority as they do not approve. The minority 
assume no authority over the majority; they simply defend 
themselves. They do not interfere with the right of the 
majority to seek their own happiness in their own way, so 
long as they (the majority) do not interfere with the minority. 
They claim simply not to be oppressed, and not to be com- 
pelled to assist in doing anything which they do not approve. 
They say to the majority, "We will imite with you, if you 
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desire it, for the accomplishment of all those purposes, in 
which we have a common interest with you. You can cer- 
tainly expect us to do nothing more. If you do not choose to 
associate with us on those terms, there must he two separate 
associations. You must associate for the accomplishment of 
your purposes ; we for the accomplishment of ours." 

In this case, the minority assume no authority over the 
majority; ihcy simply refuse to surrender theic own liberiies 
into the hands of the majority. They propose a union; but 
decline submission. The majority are still at liberty to refuse 
the connection, and to seek their own happiness in their own 
way, except that they cannot be gratified In their desire to 
become absolute masters of the minority. 

But, it may be asked, how can the minority be trusted to 
enforce even such legislation as is equal and just? The 
answer is, that they are as reliable for that purpose as are the 
majority ; they are as much presumed to have associated, and 
are as likely to have associated, for that object, as are the 
majority; and they have as much interest in such legislation 
as have the majority. They have even more interest in it; 
for, being the weaker party, they must rely on it for their 
security, — having no other security on which they can rely. 
Hence their consent to the estabhshment of government, and 
lo the location required for ]t<i support is presumed (ilthough 
It ought not to be presumed ) without iny expiess consent 
heiug gi^LB This presumption of iheir consent to be taxed 
ftr the maintenance ot laws \\ou\A be ibsuid if they could 
not themselves be trusted to ict m good faith in enforcing 
those I iws And hence thev cannot be presumed to have 
consented to he taxed foi the m-untenance of any laws except 
such a^i they are themseKes readv to aid in enforcing It is 
therefore unjust to tax them unless they aie eligible to seats 
m a jury -nitb power to judge ot the justice of the laws. 
Taxmg them for the support cf the laws on the assumition 
that they are in favor of the laws, and at the same time refus- 
ing them the right, as jurors, to judge of the justice of the 
laws, on the assumption that they are opposed to the laws, are 
flat contradictions. 

But, it will be asked, what motive haw the majority, when 
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